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How Human Rights Can Build Haiti


Introduction

We will fight for the rights of poor people;

fight to change this unjust system.

I am not afraid. We say in Haiti,

Viktwa se pou pep la—the victory

is for the people. We believe in that.

—MARIO JOSEPH

It is a hot morning in Port-au-Prince in June 2011, and the temperature has already climbed over ninety degrees Fahrenheit. Behind the office of Bureau des Avocats Internationaux, a human rights law firm known as BAI, two men and one woman sit at a folding table facing a half-dozen cameras and reporters. Just behind the media, a hundred people gather in a tightly packed, sweaty group, watching the press conference.

The three people facing the reporters, and the hundred people watching them, all live in an internally displaced persons (IDP) camp they call Django. Django is in fact just a dusty lot the size of a small city block, packed with shacks, tents, broken-down cars, and all manner of scavenged materials—all serving as improvised shelters. Later that same day, residents will show touring human rights lawyers the temporary toilets that for several months have been “full,” as one camp resident says. This is an understatement, as feces have piled up high above the rim of the pits. As the visitors move between shelters, they interrupt a woman squatting between two tents to relieve herself. Another woman sitting outside a tent has an open wound the size of a baseball on her left foot. She swats the air intermittently, trying in vain to keep flies from alighting on the wound’s shiny crimson surface. A wide-eyed baby stares out from inside a dark hovel that has as its eastern wall a dirty blanket featuring Disney’s Aladdin cartoon character. The structure’s ceiling is a sheet of gray plastic marked “USAID.” In the narrow passageway between tents, insects swarm over the fetid mix of cloudy water and raw sewage running through shallow ditches.

At the press conference, the camp leaders begin by reading from written statements, describing the camp’s problems in formal, almost stilted, language. But eventually they push their scripts aside, and the pace and tone of the delivery ramp up. People in the crowd stir in their seats. Then Gerda Coles, the president of the residents’ committee for the Django camp, who has been addressing the reporters, stops in mid-sentence. She tilts her chin upward, raises her head to look past the cameras and microphones, and points to the crowd gathered behind the media. “We women . . . ,” she begins loudly in Creole. The crowd instantly replies, “Demand justice!”1

A full year and a half after the earthquake that devastated Haiti on January 12, 2010, the residents of Django are still homeless. Worse, they now face eviction from their squalid, cramped quarters in the Delmas district of Port-au-Prince. The mayor of Delmas recently sent armed men through Django marking tents and shacks with red spray-paint, designating them for demolition. Soon, he promised, he would be following up with bulldozers. One of the mayor’s men had knocked down a pregnant woman living in the camp, and the injured woman became a rallying point for the camp residents resisting eviction. The mayor said that he was acting at the behest of Haiti’s newly elected president, Michel “Sweet Mickey” Martelly, who had vowed to clear such camps. Much of the press conference rhetoric is directed toward Haiti’s leader. “We are waiting for the government to produce the housing they have promised so we can relocate,” says Coles. “When President Martelly was a candidate and said he was going to move us from the tents, we thought it was going to be to new housing, not to put us out by force.”2

The residents of Camp Django are not the only Haitians still suffering the effects of the earthquake. Throughout Port-au-Prince, huge piles of chalky-white broken concrete remain in the places where buildings once stood. Nearly every inch of available space in the city is covered with the makeshift shelters of plastic tarp and scraps of wood that serve as uncertain housing for more than half a million people whose homes were destroyed by the quake. Some of the shelters are built on rock and dirt hillsides, where on rainy nights the residents in torn tents try to sleep standing up while the rain pours water and mud over the ground beneath them. Most of those left homeless have squeezed into camps like Django. When it rains on one of these camps, mud oozes into the shelters and water pours down from gaps in the ceilings. A survey taken seven months after the earthquake showed that as many as a third of these camps had not a single toilet, and 40 percent had no access to water.3 Many of the camp residents are going hungry, and many are sick.

Even so, Haitians living in the camps consider themselves lucky compared to the tens of thousands who were crushed under buildings that collapsed in the quake, including schools, hospitals, and many government headquarters. At many sites throughout the city, it took weeks to extricate the bodies from under the tons of broken concrete. Once the remains were retrieved, workers would sometimes douse the corpses with gasoline and set them on fire in piles next to the street. Many of these small mounds would smolder for days, giving off thin wisps of smoke as pedestrians and cars maneuvered around them.

The tragedy that is Haiti was not caused by an act of God, insists Mario Joseph, a Haitian human rights lawyer and the director of BAI. “We had an earthquake, yes, but far too many people died in this earthquake. And that is because we in Haiti have no respect for the rule of law,” he says. Most of those killed in the disaster, Joseph explains, died in the collapse of poorly constructed homes that had been perched on steep, overcrowded hillsides. Haitian building and zoning codes prohibit such development, but the laws were never enforced when Port-au-Prince swelled with people leaving the countryside looking for work in the city.4 A truism often repeated by seismologists is that earthquakes don’t kill people, buildings do—and the buildings crudely thrown together to house Port-au-Prince’s poor claimed lives by the thousands. Now, rebuilding is stymied because investors are reluctant to finance construction on land in a country where it is next to impossible to prove legal title. A post-earthquake cholera outbreak fulfilled the worst fears of public health observers who saw the poorest Haitians being unable to exercise their rights to basic social services, including the rights to decent housing, food, and health care. Those rights can be found in article 22 of the Haitian Constitution (“The State recognizes the right of every citizen to decent housing, education, food and social security”) as well as article 23 (“The State has the obligation to ensure for all citizens . . . appropriate means to ensure protection, maintenance and restoration of their health”), clearly stated and completely ignored.

.   .   .

The international community responded to the tragedy of the 2010 Haitian earthquake with record-breaking levels of generosity. Foreign governments and other public sector organizations pledged $5.35 billion in aid for Haiti relief and development, joined by private donations estimated at another $4 billion. Half of all US households gave money to Haiti relief efforts. But, even at the time of this writing, more than four years after the earthquake, nearly half of what was pledged for earthquake relief has not been delivered. Of the money that has been delivered, the United Nations (UN) estimates that less than 1 percent of the funding has been delivered through the Haitian government, where the money could help build the state’s long-term capacity to provide services. Instead, most of the funds have been delivered to a disjointed and inefficient jumble of non-Haitian non-governmental organizations, too many of which have wasted the money meant to help those in need.5

Now, as before the earthquake, Haiti is an epicenter of suffering. Four out of five Haitians are not formally employed, and most children are not in school. The per capita income is less than $2 per day. Two-thirds of Haitians face regular bouts of hunger, and most Haitians do not have access to a clean source of drinking water. Not coincidentally, a late 2010 outbreak of cholera killed eight-thousand-plus people, sickened more than a half-million, and continues to claim victims.

I was a member of the human rights lawyer delegation watching the Django residents’ press conference in the summer of 2011, and I tagged along on the camp visit. Afterward, I asked one of the human rights lawyers connected with BAI what he expected the outcome to be in Django. “I don’t think this is going to end well,” he said.

Six weeks later, Haitian police burst into the camp, forcibly pulled out the residents, and leveled the shelters. The residents scattered, some to the streets, some to other camps, some to sleep in damaged buildings. A US Agency for International Development (USAID) survey conducted at about the same time as the Django eviction estimated that almost a half-million Haitians were living in “red” buildings, so marked because they were at imminent risk of collapse.6

The pervasive state of poverty and the gruesome and enduring extent of earthquake damage all could have been avoided, Mario Joseph says, if only Haiti were a nation that followed its laws and required accountability from its leaders. “But we have this problem of impunity,” he says.

.   .   .

Joseph’s observation echoes a Haitian Creole proverb: Konstitisyon se papye, bayonet se fè—the Constitution is paper, the bayonet is steel. The saying accurately summarizes Haiti’s troubled history of impunity for the powerful and suffering for the poor. But the Haitian and American lawyers and activists profiled in this book are determined to write a new legacy for Haiti. They are confronting the might-makes-right bayonet with dramatic legal claims, daring community-based advocacy, and sweeping international calls for justice.

The leader of this effort is Mario Joseph. Joseph grew up poor and fatherless in rural Haiti before he worked his way through school to become the most respected human rights lawyer in the country. He has earned a string of courtroom victories along with a reputation for passionate arguments and deep identification with Haiti’s poor. A companion US effort is led by Brian Concannon, who directs the Boston-based Institute for Justice and Democracy in Haiti (IJDH). As an idealistic young American lawyer, Concannon left a job with the UN to partner with Joseph in grassroots efforts to empower Haiti’s disenfranchised poor and bring their oppressors to justice. Together, in 2000, Joseph and Concannon won for their clients the most significant human rights court verdict in Haitian history. Fifty-three military and paramilitary soldiers and officers were convicted of human rights violations in connection with the brutal 1994 massacre in the coastal community of Raboteau, and the court ordered them to pay the victims the equivalent of US$140 million.

Joseph and Concannon did not stop there. Now working from Port-au-Prince (Joseph) and Boston (Concannon), these lawyers have created a unique model of global South–global North partnership that pursues justice for victims of human rights abuses in Haiti. Chapter 1 of this book tells the story of the genesis and development of their unprecedented multi-billion-dollar class-action lawsuit against the UN for triggering the deadly 2010 cholera outbreak in Haiti. It is an ambitious and historic claim that holds the potential to create a landmark precedent of the world’s poorest citizens successfully asserting their rights against the world’s most powerful institutions. The case could change the way the UN does its work around the globe, as well as bring justice to the half-million-plus cholera victims and trigger the construction of a desperately needed modern water treatment system in Haiti. Chapter 2 describes the lawsuits that Joseph, Concannon, and others are using to spur the prosecution of former Haitian “President for Life” Jean-Claude Duvalier for political repression and financial crimes committed during the stunningly brutal and greedy Duvalier reign. Duvalier’s Haitian victims and international human rights activists agree that this prosecution is necessary if Haiti is to reverse its two-century legacy of impunity for the country’s wealthy and political elite.

Chapter 3 takes a broad view of the centuries-old argument, steeped in both philosophy and social science, that the rule of law is an essential precursor to economic development and a stable government. The historical record suggests the only way to transform Haiti’s legal and political system is through a bottom-up social movement supported by local and international challenges to the status quo. Fortunately, that recipe for reform mirrors the strategy followed by Joseph, Concannon, and their clients and colleagues profiled in this book. Together, these activists represent Haiti’s best hope of escaping the cycle of disaster, corruption, and violence that has characterized the country’s two-hundred-year history. At the same time, their efforts are creating a template for a new and more effective human rights–focused strategy to turn around failed states and end global poverty.

The subject of Chapter 4 is the historic 2000 Raboteau trial that launched the modern Haitian human rights movement and cemented the partnership between Joseph and Concannon. Chapter 5 tells the tragic story of the lost opportunities in the global response to the devastating 2010 earthquake centered in Port-au-Prince. At the time of this writing, 2014, hundreds of thousands of Haitians remain homeless, much of the donated money has not been spent—especially not in Haiti—and the dollars used have had a fraction of the hoped-for impact. The post-earthquake relief and recovery effort is destined to be seen as an object lesson in the limitations imposed by shortsighted and self-interested approaches to international aid. But this high-profile failure also has the potential to spur the adoption of a different model, one that follows a rights-based approach to aid and development. Such a model can be a vehicle for getting much-needed assistance to the world’s poor in a manner that respects their dignity and autonomy, while at the same time building the capacity of their government to provide the services and human rights protection the poor so desperately need.

Chapter 6, entitled “Beyond the Courtroom,” outlines how the advocacy of Mario Joseph, Brian Concannon, and their colleagues travels far beyond the traditional human rights lawyer’s path of filing lawsuits. A significant portion of this chapter is devoted to BAI’s and IJDH’s work, along with that of partner organizations, to respond to the epidemic of rapes that occurred in the IDP camps in the post-earthquake chaos. One study shows that a startling 14 percent of families in the camps had a member sexually assaulted in the months after the earthquake.7 Initially, the police and the prosecutors and the judges in the Haitian justice system responded to this crisis with indifference and even hostility. But Joseph and fellow advocates intervened to help empower victims and their families, badgered police and court officials, created security patrols and know-your-rights training in the camps, pursued prosecutions, and launched an international advocacy campaign through media and official channels. Now, the number of attacks has sharply diminished, and women are more willing to make official complaints. Once-hostile police and court officials are even referring victims to lawyers and other partners for help in pursuing their claims. “Where the rule of law does not exist, you have to build it,” Joseph says.

Chapter 7 provides an overview of Haiti’s troubled history, with a focus on the significant role that foreign nations, especially the United States, have played in Haiti’s struggles. Most Americans believe the United States is a benevolent source of aid and relief flowing to a dysfunctional Haiti. Most Haitians believe the US government, fearful of the example provided by Haiti’s birth as a successful slave rebellion and its later development as a collectivist democracy close to US shores, and simultaneously covetous of the natural resources and unregulated labor market in Haiti, has oppressed and sabotaged their country since its inception. Sadly, the Haitian perspective is closer to the truth, as the overview in Chapter 7 explains.

Finally, Chapter 8 makes the case that the efforts of Joseph, Concannon, and other Haitian human rights activists have the potential to transform not just Haiti but the global human rights movement. It is a movement in undeniable need of a boost. The human rights revolution launched in the mid-twentieth century has stalled out, bogged down in a morass of treaties and declarations and constitutions that fail to deliver on their promises of justice and equality. For most people on the planet, including Haitians, the grand assurances of the Universal Declaration of Human Rights of 1948, and the many international agreements and domestic laws created in its wake, have never been fulfilled.

Modern analysts of social movements say that there is a tipping point where political will for the enforcement of human rights is launched—a time and place and event when long-pent-up energy bursts forth to create lasting reform. Joseph and Concannon and a growing number of supporters, including human rights experts interviewed for this book, believe that the tipping point for Haiti can be the grassroots/transnational movement pushing forward the claims of the thousands of Haitian cholera victims. The cholera claims could force the world’s most influential organization, the UN, to embrace the rule of law in deed as well as in name. By recognizing the poorest of Haitians as individuals with enforceable rights, the UN can create a global precedent that will have an impact for generations to come.

If successful, Joseph, Concannon, and their colleagues will push Haiti toward recovery from its many natural and unnatural disasters. They are poised to achieve a historic human rights triumph that will serve as a shining example for struggling people across the globe.


1

Kolera and the United Nations

Heading northeast by car from the center of Port-au-Prince, it takes more than an hour to escape the capital’s sweaty, traffic-choked streets. I am traveling with a BAI lawyer and an interpreter. We pass piles of smoldering, rotting garbage flanked by vendors selling toilet paper, cooked meals, and secondhand clothes. The vendors have set up in front of concrete buildings whose walls are painted with colorful advertisements for lottery tickets, cell phones, and private elementary schools. Small motorcycles cut in and out of traffic. In front of us, an ancient truck belches clouds of blue-gray exhaust while a half-dozen young men cling to its rear door. Women balancing impossible loads of bottles and food on their heads step around the gray water flowing through the gutter. Checkpoint police carry automatic rifles and wear bulletproof vests under their beige uniforms.

It is a relief when we finally turn left, away from the chaotic main streets outside Croix-des-Bouquets, and are suddenly in the countryside on our way to Mirebalais. We pass a vast brown field that has been cleared for post-earthquake housing, though there are still no signs of actual buildings. Then our car begins climbing Mon Kabrit—Goat Mountain.

Our destination is the village of Rivye Kano, where we plan to see several BAI clients. We soon make another turn and are now off the paved road. Our car lurches up and down a pitted dirt and rock path. Sugar cane lines the left side of our route; corn is planted on the right. We pass skinny goats, children in sun-yellow school uniforms, and a younger boy jumping rope. The rope jumper is wearing a blue-and-white checkered shirt and no pants. Harvested corn hangs in enormous bunches from the trees, up high enough so that the rats can’t get to it at night. We steer to the right to give room to an older woman riding a donkey. We pass a young man, casually swinging a machete as he walks. Our car fords a stream where another young man, his clothes piled on the bank, fully immerses himself, holding a bar of soap.

The village center of Rivye Kano turns out to be a crossroads where we are directed to pull off and park between a mango tree and a banana tree. The initial greeting party of a half-dozen people quickly swells to fifty or more. Two young men—one wearing a green and white shirt with the printed message “You looked better on MySpace”—each bring out two wooden chairs and place them in the shade of the mango tree. The lawyer, the interpreter, and I are directed to sit in three of the chairs, with the fourth chair facing us. Everyone else stands silently. Then, one at a time, the people of Rivye Kano sit down and tell us about the horror that descended on their community in the fall of 2010.

Andre Paul Joseph goes first. He describes how, in the middle of the night, he was suddenly seized by violent diarrhea followed by vomiting. Then Semans Pierre shares a similar story. One after another the residents of Rivye Kano come forward, and we hear about desperate family members rushing fathers and mothers and children down the mountain to the closest hospital. There, they found a panicky staff already tending to dozens of others in similar distress. It was a massive outbreak of cholera.

The World Health Organization labels cholera “an easily treatable disease.” The main remedy is rehydration, often with oral salt solutions and sometimes with intravenous fluids and a course of antibiotics.1 But treatment works only if it is provided soon after infection, and many here in Rivye Kano did not reach care in time. Saint Claire Vincent watched her mother die at the hospital in Mirebalais. Her body was quickly placed in a bag and taken away to be thrown into a pit with other kolera victims. Maudena Zalys and her brother survived cholera infection, but their father did not. “I can’t explain the feeling I got when they announced he had died,” she tells us. Cholera is not gone from Rivye Kano or the rest of Haiti. The community leader scheduled to welcome us at this meeting had to send his regrets. He was burying his father today, another victim of cholera.2

In both its origins and its effects, cholera is a decidedly foul disease. The process starts when feces-contaminated water carries the bacterium Vibrio cholera. The resulting infection causes acute watery diarrhea in the afflicted, thereby spreading its pathogen with ruthless, disgusting proficiency. Left untreated, the diarrhea caused by cholera quickly drains the body and can cause death within hours. Extremely virulent, and with a short incubation period of two hours to five days, cholera moves quickly. In scholarly articles and white papers describing the course of cholera in Haiti, academic and scientific terminology invariably gives way to the adjective “explosive.” The term is used to describe both the disease outbreak and the debilitating diarrhea suffered by its victims.3

Before mid-October 2010, hospital admission records along the valley of the Artibonite River, Haiti’s longest river, show a pattern of only occasional treatment of a patient for diarrhea, and those treated were mostly children. Then, on October 18, an agricultural worker fell ill with diarrhea and was dead on arrival at Albert Schweitzer Hospital in Deschapelle. The same night, an adult died of acute diarrhea in Mirebalais Hospital. St. Nicholas Hospital in St. Marc went from zero cases of diarrhea on October 18 to eighteen cases on October 19. The hospital then saw 404 cases on the 20th, with 44 deaths.4 One witness described the facility as a “horror scene”: “I had to fight my way through the gate as a huge crowd of worried relatives stood outside, while others screamed for access as they carried dying relatives into the compound. The courtyard was lined with patients hooked up to intravenous (IV) drips. It had just rained and there were people lying on the ground on soggy sheets, half-soaked with feces.”5

As one physician put it later, cholera had hit central Haiti “like a bomb.”6 Within the span of a few days, cholera went from a disease that had been off Haiti’s radar screen for generations to an infection that killed two thousand people in a month. Hospitals unprepared for the onslaught did not have adequate supplies of rehydration salts and were without “cholera cots”—beds with holes in the middle to allow the volumes of diarrhea to exit from patients unable to control their bowels. Instead, patients defecated in the beds or on the way to toilets, and the floors were often covered in human waste. By October 2013, cholera had killed over 8,600 Haitians and infected over 684,000, a figure that represents nearly one in every fifteen people in the country. To put that into context, that same rate of nearly 7 percent infection in the United States would cause twenty-two million people to be sickened, more than the population of the New York metropolitan area.7

Paul Farmer, the physician founder of Haiti-based Partners In Health, describes the country’s heightened vulnerability to catastrophe with the medical term “acute on chronic.” Farmer refers to the ongoing (“chronic”) poverty and infrastructure deficiencies that leave Haitians vulnerable to devastation when struck by sudden (“acute”) phenomena like earthquakes, hurricanes, and, in this case, an infectious disease outbreak.8 A waterborne disease like cholera could hardly have found a more welcoming community than Haiti, where river water is used for bathing, drinking, and washing, and sewage and wastewater treatment facilities simply do not exist. “The Artibonite is not only Haiti’s largest river, it is the country’s breadbasket, where most people are living off the land farming,” said Cate Oswald, Haiti country director for Partners In Health. “They are not just drinking the water, they are using it for their crops, they are bathing in it. And so it is this vicious cycle.”9

Haiti is home to so many charitable non-governmental organizations that Haitians sometimes wryly refer to their country as the “Republic of NGOs.” But it takes government-scale efforts to cover the breadth of systemic water, health, and sanitation reform. It’s not as if the government of Haiti hasn’t tried: in 2001, Haiti secured a commitment for $146 million in loans for water and sanitation infrastructure from the Inter-American Development Bank (IDB). But the George W. Bush administration expressed its displeasure at the left-leaning policies of Haiti’s then-president, Jean-Bertrand Aristide, by blocking the loans. All told, the political maneuvering cost Haiti access to $500 million in loans, and the European Union withheld aid as well, choking off the Aristide government’s ability to provide services and stunting the water and sanitation improvement plans.10 The consensus among public health experts is that, now that cholera has reared its ugly head in Haiti, it is destined to become endemic there.11

.   .   .

To the casual observer of this troubled country, an infectious disease outbreak was sad but unsurprising news. Haiti certainly has endured more than its share of public health crises in the past century, from the HIV pandemic that hit Haiti hard in the 1980s to the massive 7.0 earthquake that rocked Port-au-Prince in January 2010. But cholera was not among Haiti’s many problems. The country had not reported a single instance of cholera in over a century. What triggered this sudden, deadly onset?

It was not hard to track the path of the infections. The first hospitalized cholera patients lived in Meille (also spelled Meye), a small village near the Rivye Kano community and a few kilometers south of Mirebalais. The villagers consumed water from the Meille Tributary, which flows into the Artibonite. The cholera outbreak then traveled down the Lower Artibonite and spread out into the valley surrounding it. Just a few hundred meters upstream from the homes of those first sickened in Meille sits a UN camp that houses troops serving as part of the UN mission in Haiti, known by its French acronym, MINUSTAH.

Within hours of the outbreak, accusations were directed toward the UN camp. The mayor of Mirebalais, Lochard Laguerre, said that, even before the outbreak, he had complained to the camp commander about the dumping of sewage near the river.12 Days after cholera-stricken Haitians began flooding into hospitals, Associated Press reporter Jonathan Katz visited the UN camp and observed an overflowing sewage tank, a smell “like a toilet had exploded,” and dark, foul-smelling liquid pouring out of a broken pipe toward the river. Katz also saw uncovered waste pits of feces sitting uphill from the river and observed waste from the UN base being transported to the pits by a private contractor. A reporter from Al Jazeera News observed the same fetid scenario that Katz did. Area residents said that, during rainfall, the sewage pits routinely overflowed into the Artibonite tributary below. “Frankly, the place was a sanitation clusterfuck,” Katz wrote in a blog later. “The cholera could have come from anywhere there.”13

Although MINUSTAH had issued a statement the previous day saying there was no reason for concern, Katz saw UN military police at the base testing for cholera. The camp was populated with troops from Nepal, and new contingents of peacekeepers had arrived from Nepal at the Mirebalais camp in three groups between October 9 and October 16. The troops had come from the Katmandu valley, which in the previous two months had reported a surge in cholera.14

The UN presence in Haiti is both enduring and vast. MINUSTAH was created by the UN Security Council in April 2004. As of late 2013, over eight thousand uniformed UN personnel were in Haiti. The fiscal year 2014 budget for the mission was nearly $577 million.15 The UN’s global peacekeeping operations received the Nobel Peace Prize in 1988, but its Haitian activities have been mired in a steady flow of controversy. MINUSTAH’s 2004 arrival in Haiti came on the heels of the forced exit of President Aristide, still a cause of resentment among the many Haitians who saw the event as a US-supported coup d’état. After arrival, MINUSTAH provided little or no protection to the civilians targeted by the coup government, as evidenced by one Doctors Without Borders hospital alone reporting the treatment of over 2,500 victims of Port-au-Prince gun violence in just sixteen months over 2005 and early 2006.16

In fact, MINUSTAH troops were implicated as facilitators to several incidents of political violence. (See the discussion of the Jimmy Charles murder in Chapter 3.) In July 2005, MINUSTAH launched a raid in the poverty-stricken Port-au-Prince community of Cité Soleil, an operation that MINUSTAH claimed targeted armed gangs but critics say actually targeted political opponents of the ruling government. MINUSTAH troops shot over twenty thousand bullets and killed at least five civilians in that raid, while suffering no troop casualties.17

Beyond incidents of political violence connected to MINUSTAH, the troops have been implicated in multiple allegations of sexual assault against Haitians. Sexual misconduct with underage girls caused more than one hundred Sri Lankan troops to be sent home in December 2007. In the summer of 2011, a cell phone video was circulated that appeared to show Uruguayan MINUSTAH troops raping an eighteen-year-old Haitian youth. Uruguayan MINUSTAH troops in Port-Salut were also accused of trading their food rations for sexual favors from Haitians. In March 2012, two Pakistani peacekeepers with MINUSTAH were convicted by a Pakistani military court of raping a fourteen-year-old Haitian boy, and sentenced to one year in prison.

Even beyond the sexual scandals and incidents of violence, it is galling to many Haitians that the international community has devoted as much as $800 million per year to a UN presence marked by soldiers with seemingly little to do. The ubiquitous phrase heard in Haiti is “MINUSTAH se an vakans”—MINUSTAH is on vacation. With so many unmet needs in their country, most Haitians believe the UN could put its resources to better use. In an August 2011 survey of Port-au-Prince residents, less than a quarter of the respondents agreed with the statement “MINUSTAH’s presence is a good thing.”18 In his farewell address to the UN Security Council, then-president René Préval said that MINUSTAH’s presence was no longer necessary. “Tanks, armed vehicles and soldiers should have given way to bulldozers, engineers, more police instructors and experts on reforming the judicial and prison systems,” Préval said.19 His successor, Michel Martelly, echoed the sentiments in March 2013, asking the UN to divert some of its billions spent on security to development. “Real insecurity will prevail when you have people who are looking for jobs, people who are looking for food,” Martelly said. “Contrary to what is being said Haiti is not insecure. We need to think more about sustainable development than security.”20

The international community outside Haiti feels differently about MINUSTAH’s presence, but apparently the well-being of Haitians is not at the forefront of that analysis. Cables from then-US ambassador to Haiti Janet Sanderson obtained by WikiLeaks contained repeated references to how MINUSTAH’s presence protects US interests and the interests of global capital, including a frank admission in a 2008 cable that “a premature departure of MINUSTAH would leave the [Haitian] government . . . vulnerable to . . . resurgent populist and anti-market economy political forces—reversing gains of the last two years.”21

Mark Weisbrot, the codirector of the Center for Economic and Policy Research, wrote a 2011 column for the UK’s Guardian labeling the cell phone video of the rape by Uruguayan troops MINUSTAH’s “Abu Ghraib moment.”22 Weisbrot echoed Haitians who questioned the purpose of the ongoing UN presence, where troops have played virtually no role in protecting internally displaced persons from unlawful evictions from their camps and have not helped to deter the spike in post-earthquake rapes. In fact, a 2011 report by the HealthRoots student organization at the Harvard School of Public Health documented that most of the unrest the MINUSTAH troops have responded to within Haiti was triggered by acts attributed to the UN troops themselves.23 “There is no legitimate reason for a military mission of the United Nations in Haiti,” Weisbrot wrote. “The country has no civil war, and is not the subject of a peace-keeping or post-conflict agreement. And the fact that UN troops are immune from prosecution or legal action in Haiti encourages abuses.”24

That immunity from prosecution is guaranteed in Haiti by the Status of Forces Agreement, executed between the UN and the post-Aristide government of Haiti when MINUSTAH was launched in 2004. Similar immunity guarantees are standard operating procedure for UN peacekeepers around the world, but they have fueled resentment and charges of hypocrisy. Allegations of sexual assaults involving UN troops have occurred across the globe, including in Cambodia, Bosnia, and the Democratic Republic of Congo.25 International human rights experts have long called for the UN to practice what it preaches in terms of accountability for rights abuses. They point out the irony of the world’s leading proponent of the rule of law meticulously drafting and enforcing contracts that place it beyond the reach of legal sanctions. Marek Nowicki, the ombudsman for the UN’s mission in Kosovo until 2006, called out the organization on this contrast between its rhetoric and its actions. “From a legal point of view Kosovo is the black hole of Europe or like a novel by Kafka. The UN arrives to defend human rights and at the same time deprives people of all legal means to claim these rights.”26

With so many Haitians already frustrated by MINUSTAH’s presence and angry at the UN’s seeming indifference to the rights of the Haitian people, it was not hard for them to believe the UN was responsible for the cholera outbreak. Within weeks of the first wave of illness, anti-UN demonstrations broke out in several Haitian towns. Protests near Cap-Haïtien, Haiti’s second-largest city, turned violent. Rocks and bottles were thrown, and one demonstrator was shot and killed by a UN peacekeeper. In the town of Hinche, a half-dozen peacekeepers were injured in a clash with protesters.27 Graffiti referencing Edmond Mulet, the UN’s special representative in Haiti, appeared on walls in Port-au-Prince: Mulet = Kolera. Meanwhile, the UN continued to deny responsibility. Worse, in the eyes of many Haitians and health-care providers, the organization failed to fully engage in the response to the hundreds of thousands of Haitians falling ill. “Is the UN doing everything they could to stop the epidemic now that it’s started?” asked Dr. Evan Lyon of Partners in Health in a 2012 video produced by the New Media Advocacy Project. “They are not. The response has not been up to the problem. If it was, people would not be dying at the rate they are dying.”28 In an interview after the cholera outbreak, IJDH’s Brian Concannon pointed out the dissonance created by the UN sending in peacekeepers most Haitians don’t want while at the same time not providing the assistance Haitians desperately need: “There’s been slow funding for housing. There’s been slow funding for cholera treatment. There has not been slow funding for peacekeeping. One-tenth of all UN [global] peacekeepers are in Haiti. Their budget for this year is $800 million. And that’s for a country that has not had a war in my lifetime, but does have a cholera epidemic.”29

Within a few weeks, the angry consensus of the Haitian populace was confirmed by several scientific studies on the origin of the epidemic. The US-based Centers for Disease Control and the Harvard Cholera Group both analyzed the genetic material of the Haitian strains of the Vibrio cholera bacterium, and found that all the strains were identical, pointing to a common source. The Haitian strains were a perfect match for the cholera strains previously isolated in Nepal.30 The Nepalese army’s chief medical officer admitted that the screening of the Nepalese troops for cholera before they were deployed to Haiti was conducted only on troops who presented active signs of infection. This practice conformed to UN medical protocols, but those protocols were shockingly deficient, given that cholera is well known to be carried by asymptomatic humans. Also, the screening was last conducted ten days before the troops’ departure, even though they were exposed to cholera-endemic areas of Nepal after the screening.31

Epidemiologist Renaud Piarroux led a joint French-Haitian investigation team that began researching the origins of the cholera epidemic within weeks of its onset. Writing in the July 2011 issue of the British medical journal Lancet Infectious Diseases, Piarroux and colleagues delivered an unequivocal verdict: “There was an exact correlation in time and place between the arrival of a Nepalese battalion from an area experiencing cholera outbreak and the appearance of the first case in Meille a few days after. The remoteness of Meille in central Haiti and the absence of report of other incomers make it unlikely the cholera strain might have been brought any other way. DNA fingerprinting of V. cholera isolates in Haiti and genotyping confirm our findings.”32

UN secretary-general Ban Ki-moon formed an independent panel of four international experts to conduct their own investigation into the source of the outbreak. The report issued in May 2011 largely echoed the findings of the other investigations. The UN-commissioned report acknowledged that sanitation at the Mirebalais MINUSTAH camp was “haphazard” and created a risk of fecal contamination of the Meille tributary system of the Artibonite and thus the river downstream. It confirmed that the Haitian strain of cholera did not originate in Haiti and was genetically similar to the South Asian strain of cholera. The report also noted the deficiencies in the screening of the Nepalese headed to Haiti and issued strong recommendations that future peacekeepers be better screened or provided a prophylactic dose of antibiotics, and that sanitation systems in peacekeeper camps be significantly upgraded. In conclusion, the UN experts stated, “The evidence overwhelmingly supports the conclusion that the source of the Haiti cholera outbreak was due to contamination of the Meye Tributary of the Artibonite River with a pathogenic strain of the current South Asian type Vibrio cholera as a result of human activity.”33

Case closed? Not according to the UN. The panel also took pains to note that the catastrophic effects of the feces contamination could not have occurred without “simultaneous water and sanitation and health care deficiencies,” and that the source of the cholera was no longer relevant to controlling the outbreak. Fair enough, perhaps, but the experts continued to edge away from the logical conclusion of their findings. Saying that the precise country of origin of the Haitian cholera strain is “debatable,” the report states, “The Independent Panel concludes that the Haiti cholera outbreak was caused by the confluence of circumstances . . . and was not the fault of, or deliberate action of, a group or individual.”34

It was as if the UN had carefully laid out the details of an equation, and then argued that it was irresponsible to conclude that the answer to 2 + 2 was 4. The world’s great hope for peace, justice, and the rule of law had adopted the character of a 1960s tobacco company executive denying the link between cigarettes and cancer. An anonymous UN official would later admit to the BBC that it was well known that the sanitation conditions at the Mirebalais camp were “deplorable.”35 But the agency’s official position dared the cholera victims to prove it. A few months later, the secretary-general’s spokesperson, Martin Nesirsky, hid behind the careful language of the panel’s report, telling reporters that the evidence is inconclusive as to who bears responsibility.36 “The scientists say it can’t be determined for certainty [sic] where it came from,” UN assistant secretary-general Anthony Banbury told ABC News. “So we don’t know if it was the UN troops or not. That’s the bottom line.”37 The UN’s head of humanitarian affairs in Haiti told the BBC that it was a waste of time to point fingers of blame.38

The brutally apt metaphor was inescapable for Haitians: the international community had just defecated all over them, and was getting a bit annoyed that the Haitians would not shut up about it.

.   .   .

For more than a year after cholera detonated in Haiti, the status quo endured: all the signs pointed toward UN culpability, the UN denied and deflected responsibility for its actions, and Haitians continued to fall ill and die. All the while, Haiti’s most formidable human rights lawyers debated whether there was anything they could do about it. For Mario Joseph, the epidemic was personal. His home village of Borel is located in the Artibonite Valley, with the river serving as the Joseph family’s source of drinking water, irrigation for rice fields, and countless other daily uses. “When I was a little kid, everyone used to drink that water, use it to water their garden, wash their clothes, and it still is used like that today,” he says. “This is why I say that river is our life. It is like our soul.” Joseph’s seventy-seven-year-old mother still lives in the area, and he makes no effort to hide his anger toward the UN. “It gave me heartbreak to hear that the river is contaminated when my family is living close by and could have caught this sickness. It is an injustice they [the UN] have made to everyone who is living in Artibonite and also to all of Haiti.”39

Many Haitians agreed. In concert with the many street demonstrations against the UN, a Haitian attorney, performance artist, and blogger pushed forward the argument that the UN should be held accountable. The former Marguerite Laurent, who renamed herself Ezili Dantò after the Haitian warrior goddess whom many credit with inspiring Haiti’s first slave revolt in 1791, used her website (www.ezilidanto.com) and media interviews to express unfiltered rage about the UN’s negligence. Dantò was a longtime critic of the organization’s presence in Haiti, having described the UN and NGOs as “poverty pimps living off the blood, gore and suffering. . . . These insects invading Haiti are reprobates, racist and narcissistic.”40 (Dantò has also referred to IJDH and BAI as “carpetbaggers and scalawags” in a critique that argued the organizations did not push the UN hard enough on cholera.)41 Dantò pointed the finger at the UN within days of the first cholera outbreak and kept up the impassioned criticism. “She is considered to be strident by a lot of people, but in her blog she was very, very persistent about the problem and the lack of accountability,” says Ira Kurzban, a Miami immigration attorney who served as Haiti’s counsel in the United States during the Aristide administrations, helped form BAI, and now serves as the board president of IJDH. “She kept writing and speaking about it, and I think she reflected the feeling of a lot of people on the ground in Haiti.”

While Haitians in the streets demanded justice, Dantò urged Kurzban to pursue a direct lawsuit against the UN. Kurzban tried to recruit law firms to contribute pro bono research about possible legal responses to the epidemic. But he was turned down, even by lawyers who had helped Haitian human rights causes in the past. “Probably because it would have meant taking on the UN,” he says. So Kurzban worked with young lawyers in his law firm and with Joseph and Brian Concannon to draft internal memos exploring how to frame an argument that the UN should take responsibility for the deaths and illnesses.

Joseph and Kurzban were ready to plunge ahead, but Concannon resisted the idea. Although he has been known to call the Haitian human rights battle “the mother of all social justice struggles,” Concannon also had more prosaic duties. He was responsible for the IJDH budget and staff, both of which were depleted after running a gantlet of post-earthquake litigation and the return of Jean-Claude Duvalier to Haiti. An organization with an annual budget of $750,000 (two-thirds of which goes to support BAI) could not take on a case with the massive scope of the cholera epidemic, Concannon argued. Every day at the BAI offices, more post-earthquake rape victims, Duvalier victims, and internally displaced camp dwellers at risk of eviction were presenting themselves, and Joseph kept agreeing to help them. Concannon admitted to being both admiring of and exasperated by this. “Mario can’t say no to people who need help, and with so many opportunities to help people in Haiti, we are chronically overstressed,” he said. For months, Concannon held fast to his position that the organizations did not have the time or money to take on cholera litigation, despite Kurzban and Joseph’s growing enthusiasm. “I was the one dragging my feet the whole time we talked about it,” Concannon admitted. He also thought litigation was unnecessary, as he could not imagine that the UN would not assume responsibility and make things right. It took the May 2011 UN-commissioned report on the outbreak, ducking that responsibility even after acknowledging that all evidence pointed toward UN accountability, to convince Concannon he was wrong.

At a congressional briefing in April 2012, Concannon explained the process of questioning whether lawyers had any business inserting themselves into the middle of a global health crisis:

When the epidemic first hit, we thought we would sit out. We did not think this was a place for lawyers. We thought this was a place for people to provide medical treatment, to do the public education needed, to do the well-drilling, to stop the immediate harm. We also assumed that in a case where the damage was so great, and the liability so clear, that the UN would take responsibility. I started out in Haiti as a volunteer with the UN, and I understand how a big organization can struggle with accountability issues. But it never occurred to me that the UN would fail to take responsibility for this. . . . Eventually, though, we got tired of looking at our feet when Haitians said, “Who is going to do something about this?”42

Kurzban donated $20,000 so BAI and IJDH could start work on the case, a sum they hoped would cover several months of investigation and preparation. Instead, it was drained in a matter of weeks. BAI was deluged with thousands of cholera victims presenting distinct factual claims, medical evidence, and next-of-kin documentation. But now, depleted funds or not, IJDH and BAI were all in. In November 2011, lawyers with BAI delivered over five thousand separate individual claims, plus a summary thirty-seven-page document called “Petition for Relief,” to the MINUSTAH base in Tabarre, Haiti. Lawyers with IJDH delivered identical documents to the office of the UN secretary-general in New York. The petitions were filed on behalf of Haitian victims of cholera, some of them the people we spoke to in Rivye Kano. Many of the petitioners did not survive and were represented in the document by their next of kin. One of the dead was the father of twelve children who on October 22, 2010, drank from the canal that irrigates the rice field where he worked each day. Soon after, he felt a sensation in his stomach he described to his family as being “like boiling water.” He began to vomit and was in excruciating pain. By the next day, he was dead.

The petition laid the blame for deaths and sicknesses like these on the UN, citing “gross institutional failures,” including faulty screening of the Nepalese troops for cholera, the deficient water and sanitation facilities at the Mirebalais camp, and the delay of investigation and corrective action.43 “UN actions and the UN’s failure to act—malfeasance and nonfeasance—are the direct and proximate cause of the cholera-related deaths and serious illnesses in Haiti to date, and of those certain to come,” the petition stated.44 The request was for compensation for the victims—$100,000 for each victim who died and $50,000 for each sickened; the establishment of a countrywide program for clean water, sanitation, and medical treatment; and a public apology. Calling for quick action, the petition noted the UN’s need for “moral force” to allow peacekeepers to carry out their mission.45 It exhorted the UN to honor its legacy and its rhetoric:

The UN is a unique global leader. It leads in setting human rights standards, in reaffirming the dignity and worth of all people, and in ensuring justice. Today, Petitioners simply ask the UN to live up to the noble ideals it promotes. They ask the UN to be accountable to the Haitian people. In doing so, the UN will encourage other actors to hold themselves accountable to those they have harmed, whether intentionally or accidentally. As the visionary for a just world, the UN must address the claims the Petitioners state herein.46

The emotional and factual claims that the cholera victims asserted against the UN were clear enough, but the process by which they would be reviewed was not. The UN’s 2004 status of forces agreement with the Haitian government was designed to provide peacekeepers with civil and criminal immunity from claims filed in the Haitian courts. In return, the UN pledged to establish a standing claims commission to receive and review any claims for injury, illness, or death attributable to peacekeepers’ actions.47 No such commission has ever been established in Haiti (or for any other UN mission, despite similar agreements), so the cholera victims had to essentially shove their claims under the noses of the UN officials who had no process to receive them.48 “Even though the UN promise to create a claims commission had never been fulfilled, we felt that trying to follow the process set out in the agreement put us in the strongest position legally and politically,” Kurzban says.

That status of forces agreement calls for the UN to respect the local laws and regulations of Haiti, says Concannon, noting that Haitian law creates a cause of action and remedy for injuries resulting from negligence, including negligent transmission of disease. If the UN fails to establish a commission to hear the cholera victims’ claims, Concannon says, it has forfeited its immunity from lawsuits and the petitioners should be allowed to head to court in Haiti or perhaps the United States. “It is actually a very easy case in terms of proof,” Concannon says. “We are simply relying on UN facts and UN law to ask the UN to live up to their own ideals. Immunity does not equal impunity.”

In its reports and comments on cholera in Haiti, the UN suggests it cannot be held accountable for the outbreak, no matter its origin. The UN argument is that Haiti’s deficient water and sanitation system was the true culprit for the epidemic, not the introduction of the cholera bacterium. If a case ever gets to court, it is an argument that is unlikely to hold up well. Most courts follow the iconic tort law “but for” test to determine liability: but for the action of the defendant, the event would not have happened. Clearly, the UN’s actions were a necessary precursor for the grievous harm of the cholera epidemic, no matter the problems with Haiti’s water system. And the UN was well aware of the risk. Long before the peacekeepers from a region with a cholera outbreak arrived at a UN base with shoddy waste treatment practices, the UN had issued its own reports highlighting the risk of waterborne illnesses in post-earthquake Haiti.49 “It was like throwing a lighted match into a gasoline-filled room,” Dr. Paul S. Keim, a microbial geneticist whose laboratory connected the Haitian and Nepalese cholera strains, told the New York Times.50

Citing decisions by the International Court of Justice, the European Court of Human Rights, and a Belgian appellate court, the cholera victims’ petition filed by BAI and IJDH argues that the victims of UN conduct are entitled to a remedy for the harm caused to them. A 2010 ruling from the Court of Appeal at The Hague also suggests some sort of recourse should be available, as does the Convention on Privileges and Immunities of the United Nations.51 Yet no tribunal in history has ever heard a case quite like this. “The system [of immunity for peacekeepers] is designed for cases of personal misconduct, but seems ill-suited to respond to a claim at an organization level,” says Nicolas LeMay-Hebert, a researcher at the University of Birmingham in the UK who studies UN peacekeeping operations. “The cholera victims’ claim is a precedent, both in terms of its size and its scope, which presents a particularly difficult challenge for the UN,” LeMay-Hebert wrote in an e-mail response to questions about the case:

MINUSTAH often refers to the cholera outbreak as the product of a “perfect storm”—meaning all the conditions had to be there for such an outbreak (temperature of the water, insalubrity of the Nepalese camp, sanitary conditions in Haiti, so on). Now, this cholera victims’ claim is also a massive storm for the United Nations itself. Some people realize the scope and nature of the issue and would like to address the root causes of the problems, while others would like to avoid taking any measures and “let the storm roll by.” This is not solely a legal issue, as it goes directly to the heart of the mission, its nature, legitimization, relation with the local population, and accountability system.52

Indeed, critics of the UN presence in Haiti have already pointed out that MINUSTAH’s budget is many times larger than the UN expenditures in response to the cholera epidemic.

Mario Joseph agrees with LeMay-Hebert that the UN’s reaction will affect the organization’s legitimacy in Haiti and beyond. “This case is important because it calls for the United Nations to uphold the principles they promote, especially the most basic human rights of life, health, and justice,” he says. “There is a lot of hypocrisy going on. People with the UN talk a lot about human rights, but then they turn around and don’t respect the rights of Haitians. The UN needs to stop denying its crime.” On the sixty-third anniversary of the signing of the Universal Declaration of Human Rights in early December 2011, Joseph joined some of the cholera victims who staged a demonstration in front of MINUSTAH headquarters in the St. Marc region, which was particularly hard-hit by the epidemic. Their signs read, “‘Universal’ Means Haitians, Too.”

At least one legal observer opined that the UN was unlikely to voluntarily recognize that principle, at least within the context of the cholera victims’ complaints. “A finding in favor of the petitioners in the BAI/IJDH complaint would require the U.N. to commit to paying billions of dollars in victim payouts and public health infrastructure costs,” wrote J. P. Shuster of the Georgetown University Law Center’s O’Neill Institute for Global Health Law. “Moreover, it would require the U.N. to immeasurably tarnish its own image as a leader for the protection of global health by admitting to criminal negligence and causing the deaths of more than 7,000 citizens of an impoverished country it was entrusted to protect. An expectation that the U.N. will generate such a finding by its own volition borders on the illogical.”53

.   .   .

In February 2013, the UN proved Shuster prophetic. Secretary-General Ban Ki-moon issued a statement saying that the claims filed by IJDH and BAI were “not receivable.” The statement did not reference the failure of the UN to abide by its agreement to set up a mechanism for receiving claims for damages, but did claim that “consideration of these claims would necessarily include a review of political and policy matters.”54

IJDH and BAI quickly responded, saying the UN refusal to hear the claims contradicts its own formalized promises. The secretary-general cited section 29 of the UN immunities convention in its rejection, but that very section states that the UN “shall make provisions for appropriate modes of settlement” of claims against it. “This means that the UN commits to providing justice through internal mechanisms,” Concannon said. He continued:

In rejecting the cholera claims, the UN did not invoke diplomatic immunity, but rather refused to uphold its commitment to provide alternative justice.

The UN claims that this case is an exception because it requires examination of UN policies. How can the wrongful acts alleged—for example, pumping untreated sewage into Haiti’s largest river system for days, probably weeks—be a matter of UN policy? Defining this as policy creates an exception so broad that section 29 becomes meaningless. In doing so, the UN is putting itself above its own laws and the very principles that it was created to promote.55

The ruling triggered criticism from others as well. The Economist wrote that the UN was engaged in a double standard, calling for justice for Jean-Claude Duvalier in Haiti while ducking its own responsibility for thousands of deaths.56 Former Jamaican prime minister P. J. Patterson called the claim of immunity “simply appalling, a most reprehensible behaviour.”57 Louise Ivers, a senior policy advisor for Partners in Health, wrote a column in the New York Times, saying, “Regardless of the merits of this argument, the United Nations has a moral, if not legal, obligation to help solve a crisis it inadvertently helped start.”58 A statement issued by the Haitian Kolektif Mobililizasyon Pou Dedomaje Viktim Kolera Yo (The Collective to Mobilise for Reparations for Cholera Victims) after the ruling said, in part, “What moral right does the UN now have to speak about human rights or democracy in Haiti or anywhere else?”59

IJDH and BAI said that the ruling left them with no choice but to prepare for litigation. In May 2013, the groups announced they were making a last request for a mediated settlement. If no agreement could be reached, they planned to file claims against the UN on behalf of all the cholera victims, and include in that lawsuit a request for damages that could total more than $30 billion. They braced themselves for a fight over whether a court can hear such claims against the UN. “The case itself is easy; their liability is so obvious if we just can get it into a courtroom,” Concannon says. The UN did not respond to these final pre-litigation entreaties, so the class action lawsuit was filed against the UN in the US District Court for the Southern District of New York in October 2013. The complaint asks the court to order the UN to provide the water and sanitation infrastructure necessary to stop cholera, compensate the victims, and issue an apology to the Haitian people.60

.   .   .

As they push for a settlement or court ruling, IJDH and BAI continue to try their case in the court of public opinion. On an April afternoon after the original petition had been filed with the UN, Concannon jumped off a train in Penn Station in New York City. Concannon’s day had started in Washington, where he had spoken at the congressional briefing on Haiti the afternoon before. It was an audience of earnest government aides, NGO staffers, and a handful of members of Congress, and the Georgetown-educated and Boston-raised Concannon is at his best with crowds like these. He leaned forward and talked rapidly and forcefully, explaining complex legal terms in direct language. He distributed copies of media coverage of the cholera claims. His marquee exhibit was a recent Sunday New York Times page 1 article describing in great detail the horrors of the Haitian cholera epidemic, including a reference to the pending legal claims against the UN.61 Concannon told the Capitol Hill crowd about being asked if a lawsuit would have been filed if a private company was responsible for the outbreak instead of the UN. “There would never be any claim needing to be filed in the first place,” Concannon said. “Only an organization that has no fear of the consequences would have been as reckless as the UN was in Haiti. A private company, regardless of their conscience, would have been concerned enough about being sued that they never would have sent cholera-infected people to a place they knew was a big risk for cholera, and they would have made sure their waste was disposed of in a way that did not create such huge harm.”

By the time I caught up with him the day after his Washington appearance, Concannon had already made a morning stop in Philadelphia, where he delivered a speech to students at the University of Pennsylvania Law School. He then took another train to New York, rushing to meet with an international lawyer on the staff of a member state’s mission to the UN. Concannon wheeled his suitcase into a hotel lobby, and he and the international lawyer found facing chairs. Concannon began his pitch. The case once thought quixotic was gaining momentum, he insisted.

He described how the cholera claims and the evidence of UN culpability had generated international media coverage, and how IJDH provided reporters with background information and widely posted and tweeted every article and broadcast. “We thought we may get a spike of media interest in the case after we filed, but it has been steady coverage ever since,” Concannon told the lawyer. There is some momentum building, he said. France issued a statement at a UN Security Council meeting about the cholera outbreak and the resulting damage to the UN’s reputation, saying, “We can regret it, but we cannot ignore it.” Pakistan’s representative to the Security Council called for a UN apology, adding that the UN must do “whatever is necessary to making this situation right.”62 Bill Clinton, former US president and now the UN special envoy to Haiti, had admitted to reporters that UN peacekeepers were the “proximate cause” of the cholera epidemic, echoing the same legal responsibility language as the IJDH petition.63 After a visit to Haiti by the UN Security Council was dogged by Haitians protesting on behalf of cholera victims, US ambassador to the UN Susan Rice publicly called for accountability for the cholera epidemic.64 Members of the US House of Representatives have demanded that the UN take responsibility for the introduction of cholera and the creation of a safe water system for Haiti.65 Michel Forst, the UN independent expert on human rights in Haiti, included in a formal April 2012 report a denunciation of his organization’s response to the outbreak and investigations into its cause. “The Independent Expert has neither the authority nor the mandate to offer an opinion on the origin of the disease,” Forst wrote. “However, he wishes to point out that silence or denial will do nothing to promote a good understanding of the activities of MINUSTAH in a context marked by several distressing episodes of sexual assault in which MINUSTAH military personnel have allegedly been implicated.”66

“There is no doubt that Clinton’s admission and Rice’s admonition owe as much to public as to political pressure,” wrote the Haiti Support Group in their April 2012 newsletter, dissecting the details of the multinational movement on behalf of the cholera victims. “Every tool in the box has been applied, from mass demonstrations to lawsuits, from email deluges to conferences. Similarly, every possible agent has been recruited, from lawyers to epidemiologists, microbiologists to health promoters, diplomats to grassroots activists.”67 A few weeks after Concannon’s New York visit, an article in the Economist and an editorial in the New York Times referred to the claims filed by IJDH and strongly condemned the UN’s response.68 The Times editorial concluded, “The UN and the international community have a responsibility to meet the crisis head-on. There are pledges to fulfill, dollars to deliver and lives to save.”69

In the hotel lobby, the lawyer agreed with Concannon when he asserted that the UN is embarrassed by the continuing discussion of its failures. Concannon relayed some back-channel rumblings that the UN may be willing to settle the cholera claims, probably by committing to a large safe water and sanitation program in Haiti. Two months after the cholera claims were filed, several UN agencies, including the World Health Organization and UNICEF, announced an ambitious plan to address cholera through investments in water and sanitation.70 In late 2012, UN secretary-general Ban Ki-moon said that the plan would cost $2.2 billion, but that most of the funding was not in place.71 Providing clean drinking water to all of Haiti, Concannon pointed out, could be done at the cost of just a couple of years of MINUSTAH’s annual budget in Haiti, most recently set at just under $600 million. “This [dumping of sewage and failure to screen peacekeepers] is the kind of thing the UN would only do if they think no one is watching them,” Concannon told the lawyer. “We keep hearing from people around Haiti saying the UN dumped untreated waste into their streams, too.”

The lobby was crowded and loud, but the lawyer leaned in to hear Concannon’s briefing. She nodded regularly and was clearly in sympathy with the cause. But she was also well aware of the daunting legal hurdles standing between the cholera victims and any reparations from the UN. She asked if any court in the world has ever found the UN liable for peacekeeper actions before. She and Concannon both knew the answer. “No, and we realize this is a long shot,” Concannon said. He quickly added to his pitch, however, that “if there was ever a case where the court should extend the law, this would be it, because of the massive harm caused by some very obvious negligence on the UN’s part.” The lawyer did not look convinced. But she agreed to call a few contacts with connections at the UN to see if they could press the case within the organization.

The lawyer left, and Concannon exhaled and let himself sink back into the lobby chair. When he completed his business in New York, he would head back to his home south of Boston. He was anxious to give his wife, Marcy, some relief in caring for their two-year-old daughter and four-year-old son. Then he would turn around and return to New York two days later to meet with a member of the US delegation to the UN. Concannon’s younger child was born on January 25, 2010, two weeks after the Haitian earthquake, and a hectic work-home schedule has been the norm ever since. Sitting in the lobby chair, Concannon rubbed his face in exhaustion and ruefully admitted to gaining thirty pounds after having barely exercised since that eventful first month of 2010. E-mails from Concannon sometimes come in during the wee hours of the morning, and he acknowledges that he usually gets far too little sleep.

He did not mention it to the international lawyer in their conversation, but his biggest concern that day was not the cholera case. Mario Joseph’s safety appeared to be in jeopardy. Although it has always been precarious for Joseph to be making the case for human rights in Haiti, particularly ominous storm clouds appeared to be gathering. Two Haitian friends of Joseph’s, both critics of the current government, were recently killed in unsolved murders. Former Haitian soldiers had taken over abandoned military camps, armed themselves, and that week stormed Parliament, insisting on being heard. (Former president Aristide, citing the military’s history of political violence and a lack of external threat to Haiti, dissolved the country’s army in 1994. Current president Martelly has promised to revive it.)72 Joseph had been advising members of the Haitian Senate who were investigating charges that Martelly has held US citizenship, which could have disqualified him from serving as president. In Haiti, this was risky business. “People have killed to keep the presidency of Haiti before,” Concannon said, shaking his head.

Joseph was showing the strain as much as Concannon. Both men were in their late forties, but footage of the Raboteau trial from a dozen years earlier suggests that they had aged more rapidly than one might normally expect.73 Joseph had been diagnosed with diabetes and high blood pressure. The demands of processing and filing thousands of cholera claims had taxed the BAI staff, and ten thousand more claims were stacked up, waiting to be filed. The stress and poor health sometimes made Joseph testy, and there had been a lot of staff turnover in Haiti lately. In a recent interview, Joseph had acknowledged the toll. “This work is very stressful, and I recognize this because it has affected my health. . . . I do not want to die but I know that the cause I am defending is a good cause. I do not have a problem with this. What I would really like to see is for the situation in Haiti to change. This is what I will regret if I do not have a chance to see this.”

Concannon was also worried about money. He talked about reading a treatise on fundraising on his train rides and said that the IJDH and BAI organizations have been operating on the edge financially since the earthquake. One of the significant challenges for BAI and IJDH is that their commitment to honest scrutiny of the US government and the international community cuts them off from most USAID and UN funding that sustains so many international non-governmental organizations. In a later interview, Kurzban, the IJDH board president, agrees that money is tight:

Given the work we have to do, IJDH is grossly underfunded. It is a huge struggle when you rely on private donations and foundation grants, and there is absolutely no consistency in receiving funds. Then you add in the cholera case. It would be a big undertaking even for a US firm, let alone in Haiti, where you have other obstacles like people spread all over the country and medical records are not very easily accessible.

The sad thing is that, if we had the funds, there is so much more we could do to pursue justice in Haiti. We could hire more Haitian lawyers, we could respond to the problem of the army coming back, we could respond to the crises of human rights and health—remember that the government of Haiti has a legal obligation to provide its people with food, health care, education, and infrastructure. And we can’t get to so many of those problems. The goal is to have a hundred Marios doing this work. As it is, it is a tribute to Brian’s and Mario’s skills that we get as much done as we do now.

The chief reason for Concannon’s trip to New York was, of all things, a movie premiere. Two American aid workers in Haiti, David Darg and Bryn Mooser, codirected a documentary called Baseball in the Time of Cholera, which was to be screened at the Tribeca Film Festival. Darg and Mooser had befriended several boys in post-earthquake Port-au-Prince and decided to teach them the game of baseball. (Ironically, Haiti was once the largest manufacturer of baseballs, but they were solely assembly-line products for richer countries, not toys for Haitian children. The game never caught on in Haiti as it did in other countries, such as the Dominican Republic, which endured similar periods of US military occupation. Some researchers have speculated that Haitians actively resisted playing baseball as a conscious rejection of their occupiers’ culture.)74

Darg and Mooser purchased some bats and balls and gloves, and the boys formed Haiti’s first little league team, the Tabarre Tigers. The two men began filming what they thought would be a sweet story about the fledgling ballplayers. The team’s young captain, Joseph Alvyns, one of many Haitians whose family home was destroyed in the earthquake, was an engaging personality who spoke excellent English. After Alvyns gave some TV interviews about the new team, he was invited to travel to Toronto, Canada, and throw out the first pitch for a Toronto Blue Jays major league baseball game. “Seeing him take the field was the proudest moment of our lives,” Darg and Mooser wrote later. “From a tent camp to the top of the world.”75 But three weeks after Alvyns returned from Toronto, his mother suddenly fell ill with cholera and died. The boy was devastated. For Darg and Mooser, their day jobs responding to the cholera epidemic had spilled over into their lighthearted film project. Mirroring life in Haiti, their moviemaking took a dark turn, and the documentary now involved the cholera victim cases pressed by IJDH and BAI.

To IJDH, the movie premiere presented an excellent opportunity to reach a crowd that would include delegates to the UN and current and potential donors to the human rights work in Haiti. Two hours before the film was to be shown, Concannon gathered a half-dozen IJDH staffers and volunteers to prepare stacks of cholera case material for distribution. The handouts included an article about the film by Darg and Mooser, published on the Wall Street Journal website, and a similar Huffington Post column by actress Olivia Wilde, who coproduced the movie with Elon Musk, founder of PayPal and Tesla Motors. The pieces were blunt and powerful. Wilde wrote about watching a little Haitian girl wail in fear and pain as she lay dying from cholera. The actress compared the UN’s actions in Haiti to tossing a lit cigarette while pumping gas. “To put it simply, they [the UN] allegedly let their contaminated shit run into the water source for the entire nation,” she wrote.76

Darg and Mooser were just as accusatory, concluding that “only the United Nations has the power and resources to finally put an end to the crisis.”77 (Darg would later say that the legal claim against the UN was a long shot, “but it is such an important shot!”) As the IJDH staff stuffed the articles into blue and yellow folders, Concannon cautioned them about mimicking the tone of the filmmakers’ rhetoric. “David and Bryn are angry, and understandably so—their friend’s mother died for no good reason,” he says. “But a lot of the people there tonight are going to be sympathetic to the UN. So we need to emphasize that we are not interested in attacking the UN; we are just asking it to live up to its values.”

The theater had an actual red carpet in front, and multiple photographers lined up celebrities for shots. Wilde attended the premiere, as did actor Ben Stiller. Several IJDH staffers were given invitations to an exclusive after-party at a Manhattan nightclub, complete with champagne, temple-throbbing music, and plenty of models and actors. It was a fleeting taste of the high life, followed quickly by a return to the reality of travel on the budget of human rights advocates. After the party, the staff walked past Manhattan hotels to catch a subway heading to the home of Concannon’s sister in Brooklyn. The glut of human rights boarders there left Concannon demoted both from the spare bedroom and his sister’s extra futon. He would sleep that night on a couch about five feet long.

In the half-hour-long movie, Joseph Alvyns charms the camera in the early scenes. He joyfully plays baseball with his friends, introduces his family, and even writes “I love my life” on the plywood exterior of their temporary post-earthquake home. Ominously, though, footage of the deadly chaos after the cholera outbreak is interspersed with the scenes of the smiling Alvyns. We see dead bodies and panicky scrambles for small pouches of water being handed out from the back of a pickup truck. Concannon is shown talking on a TV news show, saying, “We hope this is the case that is too big to fail—that the evidence against the United Nations is so overwhelming that the UN would have no choice but to finally take responsibility for its malfeasance.” Mario Joseph is shown walking over the bridge of the infected Artibonite River. He crosses paths with a man whose father died from cholera—the man would like to add his father’s name to the pending complaints against the UN. Joseph’s voice plays over a still photo of a UN truck dumping foul-looking liquid into a stream. “They call them peacekeepers, but they do not bring peace to Haiti. They only bring cholera,” Joseph says. “They need to say it is our fault, and let’s help the Haitian government to eradicate the cholera. But they continue to deny, and the disease continues to spread.”

The film shows a touching phone conversation between Joseph Alvyns and his mother during his Toronto visit. She urges the boy to put on a jacket to ward off the very non-Haitian fall chill of Canada. But that scene is quickly followed by the revelation to the audience that, soon after the boy’s return home, his mother fell ill and died. A family video of the funeral is shown, and Alvyns is filmed at the gravesite a few weeks later, shedding tears. “She worked very hard for us,” he says. “She will stay in our hearts forever.”

The film closes with an audio of Mario Joseph delivering a stirring speech while walking across a field. Slowly, it becomes clear that Joseph is walking toward where the boys play baseball. Joseph Alvyns, transformed from a baseball-playing boy into a saddened young man on the verge of adulthood, walks over to Mario Joseph and the two shake hands. “I am walking around the country in the poor areas and looking for people who have been infected or killed, or who have the disease of cholera,” Joseph says over the video. “I’ll keep walking until I find the last victims of cholera.”

At the Tribeca premiere, the sniffles of crying people could be heard throughout the final ten minutes of the film. The crowd loudly applauded the credits, and later gave a separate ovation for Joseph and Concannon. For the team trying to bring justice for the Alvyns family and thousands of other cholera victims, the night could not have gone better. Except for one thing. Concannon admitted that when he saw the scene of Joseph welcoming the man by the Artibonite to join in the cholera case, he could not help but think, “God no, we already have ten thousand complaints waiting to get filed!”

Given the scope of the tragic loss, and the advocates’ insistence on keeping the UN’s culpability in the public eye, IJDH and BAI see reason to hope for a voluntary assumption of responsibility by the UN, even if litigation has to spur it to happen. After all, the agency is the world’s chief source of rhetoric about the rule of law, and its leaders know well Haiti’s notorious and ongoing history of impunity for the powerful. A brutal former dictator walks the streets of Port-au-Prince without yet facing trial or imprisonment, a state of affairs the UN has criticized. The current president was elected only after the most popular political party was blocked from the polls. The country’s legacy of violent military coups and political assassinations is well documented.

To the advocates and the victims, it seems the UN has a choice to make: Will it become the latest gwo neg—Creole for “big man”—to hold itself above the law in Haiti? Or will it acknowledge a duty to remedy this latest disaster in a country whose people have already suffered so much? If the UN is seeking an exit strategy for its rocky fourteen-year presence in Haiti, it could do worse than establishing a precedent of accountability to the rule of law, clearing the path to the peace and transparency that was always MINUSTAH’s stated goal.


2

“Judge Him”

Pursuing Duvalier

Myrtha Jean-Baptiste was thirteen years old the first time Jean-Claude Duvalier’s army arrested her. In August 1979, members of a civilian secret police force called the Service Detectif burst into Jean-Baptiste’s family home in the Port-au-Prince neighborhood of Fort National. The men seized her, along with her mother, her sister, her three brothers, and a brother-in-law.

The family crime was membership in the Haitian Christian Democrat Party opposing Jean-Claude Duvalier, then the president of Haiti. The Service Detectif, based in the Casernes Dessalines barracks on the grounds of Haiti’s presidential palace, was responsible for enforcing Haiti’s expansive laws against political offenses—laws that carried penalties up to and including execution. The Christian Democrats’ leader, Silvio Claude, was arrested the same year as Jean-Baptiste’s family. Duvalier’s men kept Claude in prison and incommunicado for two years, torturing him by administering electric shocks to his feet.1

After her 1979 arrest, the teenage Jean-Baptiste was interrogated and released, but the rest of her family stayed behind bars. Her older brothers were held for over two years without ever going to court, and they were beaten and tortured by army jailers until the young men bled from their ears. “When they came back, their bodies were broken,” Jean-Baptiste says. The brothers both died within a few months after their release from prison. Jean-Baptiste herself was arrested again two years later and brought to the National Penitentiary, where she was held—also without trial—for one year and twenty-one days.

Today, over thirty years after her first arrest, Jean-Baptiste sits in an office at BAI, recounting her painful memories from the era. Now a striking woman of forty-five, she has high cheekbones and wears a white lace blouse, but she is unsmiling and declines to be photographed. On January 16, 2011, when Jean-Claude Duvalier suddenly returned to Haiti after a quarter century in exile, Jean-Baptiste’s story gained renewed relevance.

The Haitian government responded to Duvalier’s return by reopening investigations into the many allegations of financial crimes and human rights violations committed during his tenure. But Duvalier, who was sixty years old when he returned to Haiti, was not put in jail. He was periodically called in for questioning by a Haitian investigating judge, and in February 2013 Duvalier was compelled to testify during an appeals court hearing. In February of 2014, that three-judge appellate court panel ruled that the human rights charges against Duvalier could proceed. The interim decision only set the stage for future investigations and hearings, but it was a tangible display of the notion that international law governing crimes against humanity should apply in Haiti. The decision also generated an unexpected acknowledgement from the opposition that IJDH’s and other groups’ international advocacy may be having the desired effect on the rule of law in Haiti. Duvalier attorney Fritzo Canton complained to Reuters that the appellate judges’ ruling was influenced by “extreme left-wing” international human rights groups.2

Yet, during these proceedings, Duvalier continued to visibly enjoy his freedom. He has met with political leaders, been acknowledged on the dais at public events, and dined at expensive Port-au-Prince restaurants. At the Quartier Latin, his favorite meal is reportedly poulet creole.3 Eventually, even the house arrest order was lifted. Most Haitians are too young to remember Duvalier’s presidency, but Jean-Baptiste is among many Duvalier-era victims who were stunned to learn that the ousted former “President for Life” had dared to return to Haiti. She is even more shocked to see that he remains a free man, with no trial set as of this writing. “There is only one way to stop him,” she says in Creole. “Jije li.”

Translation: Judge him.4

.   .   .

Stories like Jean-Baptiste’s were common during the three decades the Duvalier family ruled Haiti. François “Papa Doc” Duvalier, a physician and an outspoken critic of Haiti’s mulatto elite, assumed the presidency in 1957 after an election victory that was boosted by the exile of his chief opponent, the endorsement of the US embassy, and strong-armed military support. Thanks in large part to the Haitian army’s exertions, Duvalier achieved vote totals that in some districts exceeded the actual population of the electorate. Well aware that the military that helped him attain office was the same institution that had forced quick removal of previous Haiti presidents who fell out of the military’s favor, Duvalier quickly consolidated power by creating his own personal militia, the Volunteers for National Security. This secret police force was better known as the tontons makouts, a Creole name that evoked evil bogeymen with sacks to stuff children in.5

Duvalier was not just a physician, he was a former newspaper columnist who attributed his political success to having “a pen in one hand and a gun in the other.”6 He assiduously crafted a Vodou- and Christianity-tinged cult of personality, complete with designation from the Haitian Parliament as President for Life. His self-assigned titles included “Uncontestable Leader of the Revolution” and “Apostle of National Unity,” and Duvalier promoted the image of himself as the Vodou spirit Baron Samedi. A government newspaper printed a picture of Jesus Christ laying his hand on Duvalier’s shoulder, with the caption “I have chosen him.” Duvalier created a corresponding national catechism to be taught in Haitian schools. That curriculum appropriated the Lord’s Prayer, with a vengeful twist: “Our Doc, who art in the National Palace for life, hallowed be Thy name by present and future generations. Thy will be done in Port-au-Prince as it is in the provinces. Give us this day our new Haiti and forgive not the trespasses of those antipatriots who daily spit on our country, lead them into temptation and, poisoned by their own venom, deliver them from no evil.”7

Under Duvalier, the number of tontons makouts grew to twice the size of the Haitian military. Duvalier employed the makouts on the front lines of a campaign of brutal repression, intent on crushing any dissent from total presidential control. In 1959, a senator who criticized Duvalier was arrested and “disappeared,” while five other anti-Duvalier senators fled into exile. In 1961, Haitian citizens were ordered to stone to death five activists hoping to overthrow Duvalier. Later challengers to Duvalier’s power were executed on live television or had photographs of their severed heads published in the government newspaper.

The legal veneer for broad-based crackdowns was provided by changes to the Haitian constitution that allowed Duvalier to declare a state of siege, and to suspend civil and political rights, whenever he determined “civil disturbances” warranted such a response. Newspapers criticizing Duvalier were shut down, as were unions and civil society organizations—including the Haitian Boy Scouts. Tens of thousands of Haitians were killed by Duvalier forces. In January 1971, a referendum was reported to have passed, with the surreal margin of 2,391,916–0, approving Duvalier’s nineteen-year-old son, Jean-Claude, as the successor president à vie upon the elder Duvalier’s death.8 Papa Doc died three months later, and “Baby Doc” assumed the presidency.

As the nickname suggests, Jean-Claude Duvalier’s youth, his somewhat pudgy visage (his other nickname was “Baskethead”), and his unsophisticated reputation projected neither the intelligence nor the malevolence that characterized his father. So the transition to Baby Doc’s rule in Haiti was greeted with international optimism for an improved human rights environment. The younger Duvalier seized the opportunity, seeking to bolster Haiti’s image with international aid donors by hiring a US public relations firm. Baby Doc publicly claimed to have dissolved the notorious tontons makouts. But the violent reality of dictatorship in Haiti remained much the same. Jean-Claude Duvalier maintained presidential control of the army and the police and retained the tontons makouts under a new name, the Militia of National Security Volunteers. Duvalier later praised the militia as “the first line of defense” and “the linchpin of my government, the major force on which I base myself.”9

Myrtha Jean-Baptiste and her family discovered that Baby Doc was willing to use that force against anyone who dared challenge his control over Haiti. Broadly worded anticommunist legislation enacted in 1969 had the effect of both criminalizing dissent and currying the favor of the United States, all while providing legal cover for pursuing and punishing Duvalier’s political opponents. The law prohibited “communist activities, no matter what their form,” and perpetrators and accomplices alike were subject to the death penalty for its violation. This legislation was followed by bans on political parties, advance censorship of all publications, and criminal penalties for members of the press who offended the chief of state or the first lady. A campaign of arrest and imprisonment of any Duvalier critics was thus enabled, although it was rare for the Haitian government to bother to formally charge political prisoners with an actual crime.10

.   .   .

Several human rights organizations, most notably Human Rights Watch and Amnesty International, have chronicled the wide swath of repression under Jean-Claude Duvalier.11 Political prisoners by the hundreds were arrested and held incommunicado, many in the notorious three prisons known collectively as the “Triangle of Death”—Casernes Dessalines, Fort Dimanche, and the National Penitentiary. One political prisoner held in the Casernes Dessalines recalls being placed underground in the detention area on the grounds of the National Palace, where Duvalier lived. The prisoner was led to an area so dark he could not see, but a guard’s torchlight revealed the man was sitting amid the skeletons of former prisoners. “It was like living a nightmare inside a mass grave under the Palais National,” he said.12

In Fort Dimanche, cells measuring ten feet square held as many as thirty-three prisoners each, with such limited space that the prisoners had to sleep in shifts. Food and water for the inmates were severely limited. The sanitation conditions were horrific: the bodies of dead prisoners were left in the crowded cells for hours, and dozens of prisoners were forced to share the same plates and drinking cups.13 During a court hearing on the charges against Jean-Claude Duvalier in early 2013, Haitian agronomist Alix Fils-Aime, who was a Fort Dimanche prisoner in the 1970s, said that most of his fellow prisoners were tortured and killed. “I was able to hear people being beaten, dragged in the hallway, and I could hear women screaming as they were being forced to have sexual relations with the guard,” Fils-Aime testified.14

These conditions led to a huge prisoner death toll caused not just by physical injuries but also by tuberculosis, dysentery, and other diseases. Many prisoners, like Jean-Baptiste’s brothers, were released in such bad shape that they died soon after. Patrick Lemoine, a political prisoner held from 1971 to 1977, told Human Rights Watch that none of this was accidental: “It is important to understand that prisoners did not just die of bad conditions at Fort Dimanche. Rather, prisoners were condemned to Fort Dimanche to slowly die of starvation, disease, or diarrhea.”15 Some prisoner deaths were caused by more explicit action, including summary executions of multiple political prisoners. The Inter-American Commission on Human Rights (IACHR) reported the names of seventeen prisoners summarily executed in Fort Dimanche on two dates in 1974 and 1976, and most of the evidence points to many more such killings. The contrast between Jean-Claude Duvalier’s cultivated international persona as a kinder and gentler Haitian leader and the in-country reality was starkly demonstrated on September 21, 1977. On that date, Duvalier grandly announced the release of 104 political prisoners and signed the American Convention on Human Rights. Yet, on the same day, eight other Haitian prisoners reportedly were executed.16 In 1978, the IACHR informed Jean-Claude Duvalier that the organization had received reports of 151 deaths in Haiti prisons from 1971 to 1974 due to executions or lack of medical care.17

Many casualties of the Duvalier era were never accounted for, as political opponents regularly “disappeared,” often courtesy of the Duvalier-appointed section chiefs who governed the rural areas of Haiti where the majority of the country’s population lived. (BAI lawyer Mario Joseph distinctly remembers the fear and awe inspired by the section chief in the village of Borel, where Joseph grew up.) Most of the violence was directed at would-be political opponents of Duvalier, but the media was also subject to tight control and reprisals for publishing or broadcasting criticism of the government. Independent newspapers and radio stations were regularly shut down, and journalists opposing Duvalier were expelled from the country. The 1980 election of Ronald Reagan as president of the United States triggered raucous and lavish celebrations by Haitian leaders who cheered the end to the Carter administration and its disapproval of Duvalier human rights abuses. Within days, over one hundred Haitian journalists and activists were arrested. The pro-government newspaper later reported that the arrests were a “dismantling of communist agitators.”18 After the newspaper L’Information dared to publish an account of 1984 food riots and to describe injustices in the Haitian system, its editor, Pierre Robert Auguste, was arrested, interrogated, and beaten by police, all in the presence of Duvalier’s interior minister. A delegation from Americas Watch and the Committee to Protect Journalists visited Haiti later in 1984 and questioned the arrest of Auguste and other journalists. Jacques Noel, Duvalier’s state secretary for political affairs, told the visiting journalists that the arrests were justified “because of the need for stability for economic development.”19

Financial corruption under Jean-Claude Duvalier was breathtaking in its audacity and breadth. In stark contrast to the penurious lives of the majority of Haitians under his rule, the younger Duvalier flaunted his sports cars, his yacht, and his multiple Manhattan residences. His $3 million wedding to Michèle Bennett in 1980 earned Guinness World Records recognition as the most expensive wedding in history. The new Mrs. Duvalier took friends to Paris for multi-million-dollar shopping expeditions.20 Even while Duvalier was still in power, his finance minister, former World Bank official Marc Bazin, revealed that $15 million per month in public funds was being directed to “extra-budgetary expenses,” including regular deposits into Duvalier’s private Swiss bank account.21 Shortly after Duvalier fled into exile, the governor of the Bank of the Republic of Haiti reported that Duvalier had stolen over $120 million from the Haitian treasury, and that his family and government officials had stolen an even larger sum.22 In 1988, a Miami court issued a $500 million judgment against Duvalier and his wife in a class action lawsuit alleging the Duvaliers plundered the national treasury.23

Arguably, it was this greed that proved Jean-Claude Duvalier’s undoing. With the steady flow of US and multilateral aid being diverted in significant portions to Duvalier’s personal use, desperate poverty among the Haitian people grew, and food riots broke out in the mid-1980s. Duvalier’s crackdowns on journalists could not prevent word of widespread hunger in Haiti from leaking out to the international community, where growing disenchantment with the Duvalier kleptocracy jeopardized the flow of aid. In November 1985, Haitian soldiers reacted to an anti-Duvalier student demonstration by killing three youths, triggering massive protests across Haiti. By early 1986, popular uprisings in Haiti were followed by a formal statement of no confidence from the Reagan administration, which until then had been a particularly forgiving Duvalier supporter. The last underpinnings of the two-generation regime had finally been pulled out. Duvalier and his family fled the country in a US cargo plane on February 7, 1986. Joyous and sometimes unruly street celebrations followed, including the destruction of the Duvalier family tomb in Port-au-Prince. The coastal village of Duvalierville quickly restored its original name of Cabaret. The Port-au-Prince neighborhood of Cité Simone, originally named after Jean-Claude Duvalier’s mother, was renamed Cité Soleil. It seemed that Haiti had put the Duvalier era in its rear-view mirror.24

But almost twenty-five years later, Jean-Claude Duvalier returned to Haiti, reportedly hoping for the backing of President Martelly in the effort to access millions of dollars in those now-frozen Swiss bank accounts.25 So far, Duvalier’s calculations appear to be on the mark. Martelly is on record supporting amnesty for Duvalier, has met publicly and privately with Duvalier, and invited the former president to appear at high-profile events.26 (For example, Duvalier’s internationally condemned record on human rights did not prevent him from being asked to deliver the speech at a late 2011 Haitian law school commencement. Jorge Heine wrote in the Toronto Star that the irony of Duvalier congratulating future defenders of the rule of law was “the equivalent of Robert Mugabe [the Zimbabwean dictator known for crushing independent media and arresting journalists] giving the keynote address at a Freedom of the Press Day event.”)27

Martelly has several former “Duvalierists” in his administration and circle of aides, including the former president’s thirty-year-old son, François Nicolas Duvalier. The third-generation Duvalier flavor of the current administration is apparent to Haitians like Myrtha Jean-Baptiste, who points out that Martelly’s first prime minister was the son of a Duvalier minister, and that Martelly is even advised by the son of the Duvalier official who was in charge of the police station where Jean-Baptiste was arrested. “It is part of the past,” Martelly told the Washington Post about prospects for Duvalier’s prosecution. “It is time to unite the country, show tolerance, show compassion, show love for everyone.”28

.   .   .

It is quite understandable that Myrtha Jean-Baptiste wishes to see Duvalier judged for his crimes. But is it legally possible to prosecute Jean-Claude Duvalier? While Duvalier’s personal benefits from the financial crimes of his administration are readily demonstrated, his connections to the brutal human rights abuses of his era are not as clear. When “Baby Doc” was in power, his popular image was that of a playboy who enjoyed fancy cars and good times, and left the continuation of his father’s legacy of political violence to more experienced hands. As Amy Wilentz wrote in The Rainy Season: Haiti—Then and Now, “When [Papa Doc] died in 1971, the Makouts remained, and it was never quite clear whether they and their military and political allies were leading Duvalier’s son, the new President-for-Life, or whether Jean-Claude was at least partially in charge.”29 The younger Duvalier did not personally arrest Myrtha Jean-Baptiste or torture her brothers. There is no evidence he was present at any of the thousands of other arrests, beatings, and executions that occurred during his presidency.

But the younger Duvalier was the de jure leader of the forces carrying out Haiti’s reign of terror—the Constitution named him commander in chief of the armed forces and police—and he exercised significant actual control as well. Following US senator Edward Brooke’s 1977 visit to Haiti, during which he met with Duvalier and several other Haitian officials, Brooke reported that Duvalier and a small palace guard held concentrated power over the country.30 Many of the most heinous acts of imprisonment and torture took place in the Casernes Dessalines, literally under Duvalier’s nose on the grounds of the presidential palace. Haitian chief of police Jean Valmé said that Duvalier gave explicit approval for the roundup of journalists in November 1980 after the defeat of US president Jimmy Carter promised less human rights criticism. Duvalier is reported to have personally ordered the arrest and imprisonment of Haitian businessman Lucien Rigaud. Duvalier quite publicly announced his decisions when releasing some political prisoners.31

Senator Brooke, US ambassador to the UN Andrew Young, and the IACHR all repeatedly put Duvalier on notice of the atrocities that occurred on his watch.32 Duvalier told Brooke in 1977 that, with respect to human rights in Haiti, he was aware of “serious problems in this area.”33 More publicly, in an open rally and in an interview with the New York Times, Duvalier took responsibility for the November 1980 crackdown on political dissent and independent media. “We were obliged to act for the simple reason most of these people were implicated in a conspiracy against the security of the Government,” Duvalier told Times reporter Jo Thomas. “Politics is not a matter for children. Sometimes you have to act even if it is against your own feelings.”34 Compounding the evidence of Duvalier’s tacit knowledge and approval of repression during his fifteen-year reign, there is no record of commander in chief Jean-Claude Duvalier ever punishing a police officer, soldier, or paramilitary member for committing abuses, much less trying to prevent any of his subordinates from committing the crimes in the first place.

Publicly known facts like these provide a strong foundation for an indictment and trial of Duvalier, and likely would be buttressed by the evidence that a thorough criminal investigation should uncover. When there is evidence that a superior knowingly participated in, verbally encouraged, or failed to punish criminal behavior by subordinates, Haitian law recognizes him or her as an accomplice to the crimes committed. Customary international law has long supported assigning criminal responsibility to commanders who had reason to know of their subordinates’ crimes, recognizing that the commanders’ failure to punish or prosecute those subordinates creates an environment for further lawless acts.35 The law of commander responsibility has Haitian precedent as well. Commander responsibility formed the basis of the prosecution of the Haitian leaders responsible for a 1994 massacre in the coastal community of Raboteau in the city of Gonaïves. The Raboteau court convicted fifty-three soldiers and paramilitary members, including multiple commanders, in proceedings that were praised by international monitors for their fairness. The attorneys for the Raboteau victims were BAI’s Mario Joseph and Brian Concannon, who now serve as the lawyers for Jean-Baptiste and several other Duvalier victims. “A Duvalier prosecution in Haiti would be difficult,” says Reed Brody of Human Rights Watch. “But Raboteau proved it can be done.”

.   .   .

Before dawn on the morning of April 22, 1994, in the Haitian coastal community of Raboteau, Haitian soldiers and paramilitary launched the most deadly of several attacks against the community’s pro-democracy movement that was resisting the military dictatorship ruling Haiti at the time. Soldiers broke into homes, shot at civilians, and plunged people into sewers. Some residents fled to the sea, only to be ambushed there by waiting soldiers. When the wounded sought refuge in a nearby hospital, the soldiers hunted them down there, too. Bodies were quickly disposed of, but at least eight people were killed, and dozens of others were arrested and tortured in the attacks. There was little faith in the Haitian government’s ability to bring the attackers to justice, even after the military dictatorship was replaced six months later by the return of democratically elected president Jean-Bertrand Aristide.

The barrier between the Haitian courts and the majority of the Haitian people is revealed by the use of French in legal proceedings, despite the fact that only one in ten Haitians speaks the language. Confused by the opaque judicial process and discouraged by the courts’ reputation for delay and corruption, ordinary Haitians sometimes take their grievances to Roman Catholic or Vodou priests. When Duvalier was ousted, Haitians dealt with the tontons makouts not through formal indictments but with deadly mob violence launched under the slogan of dechoukaj, Creole for “uprooting.”36

Yet the Haitian judicial system does provide one opening for civilians to be closely involved in court proceedings. Under the French procedure adopted in Haiti generations ago, crime victims have legal standing to participate as a civil party, partie civile, in the prosecution of those accused of harming them. In the English common law system, followed in the United States, victims can file separate civil suits claiming money damages. But those victims have no formal role in criminal prosecution, which is solely the province of the government. By contrast, crime victims in Haiti can present evidence, question witnesses, and argue to the judge and jury in the same trial where the defendants are being criminally prosecuted.37

Ten months after what came to be called the Raboteau Massacre, the restored Aristide government created BAI with the mission of advocating for justice from outside the formal system of criminal prosecution. Joseph and Concannon joined BAI in 1996, and they seized on the partie civile avenue to prod a reluctant justice system into action against the Raboteau killers. (The Raboteau prosecution is more fully described in Chapter 4.)

Born in 1963 in the Haitian village of Borel, forty kilometers north of Port-au-Prince, Joseph cannot identify any role model who inspired his passion for human rights. Instead, he points to an almost subconscious sense of injustice that began to gnaw at him in childhood. Joseph’s father was usually absent and did not support the family, but there were and are no child support laws in Haiti. The children in Joseph’s village struggled to get access to education—his mother was illiterate—but there was no government system of primary schooling in Haiti. A neighbor of the Joseph family was a feared section chief for the Duvalier regime, but there was no law to hold him accountable. Joseph’s family was among many who did not always have enough to eat, and routine health care was unheard of. “If I was still in my home village, I would probably have cholera by now,” Joseph says.

Joseph’s mother was able to enroll him in a mission school, and he eventually pursued his law degree. His matriculation was a process of fits and starts, as he had to withdraw from school several times because of lack of money. But he finally completed his coursework, arguing along the way with professors who he felt did not devote enough class time to human rights law. “I was definitely one of the poorest students in the school, and for that reason I was oriented toward human rights the whole time,” he says. “Seeing my mother and neighbors struggle built my conviction to work for the rights of poor people.”

Concannon says that it is a minor miracle that Joseph cleared all the barriers in his path to becoming an attorney. “Most people in Haiti don’t get even elementary education, and Mario wouldn’t have either if the mission school hadn’t opened the year he was ready for school. And most people who finish law school can’t meet the thesis and apprenticeship requirements to actually become a lawyer,” Concannon says. “Part of the reason Mario is so special is that the system is set up to keep people like him out, but he slipped through by a combination of perseverance, intelligence, and luck.”

Joseph started his career with a Catholic Church justice commission, representing victims of repression by Haiti’s military coup government, before joining BAI. Haitian law training includes strong socialization toward elitism, and one would-be BAI lawyer refused the job when he was informed it would include meeting with his clients in the community. But Joseph embraces the role. Balding now, and thicker than most Haitians, he leans forward into his conversations, speaks quickly and loudly, and gestures intently when making his point. Joseph visits his poor clients in their homes, insists that court proceedings be translated into Creole so that all parties can understand what has been said, and puts his clients front and center in public demonstrations and media campaigns. History proves that challenging the status quo in Haiti is risky business. Some of Joseph’s Haitian friends and colleagues have been murdered for their human rights advocacy, and Joseph still operates under constant death threats. Because of the danger, his wife and children have been granted political asylum in the United States.

When Concannon, a US lawyer who had been working with the UN in Haiti, joined BAI, Joseph was suspicious, thinking that his new American colleague might be a CIA agent. “I had never known an example of an American in Haiti who was here to do good,” Joseph says. But he eventually overcame his initial misgivings about Concannon, and the two have worked as a team ever since. Concannon worked for BAI in Haiti for several years after the successful Raboteau trial, and then returned to the United States to create the BAI sister organization Institute for Justice and Democracy in Haiti, known as IJDH. Concannon came home at a particularly low moment for Haitian human rights. “We US lawyers had been forced out of Haiti after the 2004 coup that removed President Aristide, and most of us sat around depressed, thinking all our work had been for nothing,” says Nicole Lee, a former BAI lawyer and now the executive director of the foreign policy organization TransAfrica Forum. “Compare that with Brian, who created this whole new US-based organization that has proven to be so important to everything we had been working for at BAI.” Lee describes the low-key Concannon as a tireless worker who makes the transition from human rights lawyer to political strategist to movement organizer as the needs of the Haitian cause dictate. “I’ve been in meetings with Brian on Capitol Hill and with the [Obama] administration, and people clearly look to him as the definitive voice on Haiti justice issues,” she says. “Over the past ten years, so many people have been wrong about what was going on in Haiti. But Brian has always—always—been right.”

.   .   .

By representing Jean-Baptiste and other Duvalier victims, Joseph and Concannon and their colleagues have been able to insert themselves into the prosecution process. In fact, they appear to be leading it. Joseph and Concannon shared with the Haitian government prosecutor extensive evidence that the government can use to prove political and financial crimes committed by Duvalier, his family, and his aides. US law firms working pro bono with IJDH drafted questions and submitted them to the juge d’instruction, the investigating judge tasked with determining whether Duvalier is to stand trial. The questions were designed to allow the judge to lay the groundwork for proving the essential elements of Duvalier’s liability as an accomplice and commander, and thus his responsibility for the crimes committed by his subordinates.

But the investigating judge, Carvés Jean, ruled in January 2012 that Duvalier could not be prosecuted for human rights abuses, and that he should stand trial only for corruption charges. A cartoon soon circulated around Port-au-Prince spoofing the dissonance of that ruling. The cartoon showed Duvalier behind the wheel of a Mercedes stained with blood and filled with human skulls, with a policeman saying, “I am arresting you for stealing a car, Mr. Duvalier!” Joseph and Concannon are helping Duvalier victims appeal that decision, and were heartened by the February 2014 interim appellate ruling.

In a country with virtually no tradition of judicial independence from the executive branch of government, Judge Jean’s ruling was no surprise, given President Martelly’s clear indication that he has no interest in a Duvalier prosecution. But the Martelly government is also largely dependent on international largesse. “The Duvalier prosecution will only happen if the international community demands it,” one Martelly aide admitted to me. So IJDH has spent considerable effort seeking support outside Haiti for bringing Duvalier to justice. The UN and the IACHR have issued strong calls for a Duvalier prosecution, with UN secretary-general Ban Ki-moon telling the Security Council two months after Duvalier’s return to Haiti, “It is of vital importance that the Haitian authorities pursue all legal and judicial avenues in this [Duvalier] matter. The prosecution of those responsible for crimes against their own people will deliver a clear message to the people of Haiti that there can be no impunity.”38

IJDH says there are many ways the international community can make the prosecution happen. The United States and France, in particular, can provide access to key evidence and use their status as Haiti’s suppliers of aid as a bully pulpit to call for justice. The international community can provide Haiti’s justice system with funding, training, and technical assistance to allow Haiti to handle the complex prosecution of acts that occurred decades ago. Such support is much needed: the Haitian justice system was underfunded and understaffed even before the January 2010 earthquake, which destroyed the Ministry of Justice and the Palais de Justice, where the Supreme Court, the Appeals Court, and the Court of First Instance of Port-au-Prince all were located. Helped by US law firms, IJDH has already mobilized some assistance for the Duvalier prosecutor and investigating judge, and UN high commissioner of human rights Navi Pillay has sent an expert on human rights prosecution to work with Haitian authorities.

The weakness of the Haitian judicial system is just one of the barriers a Duvalier prosecution will have to overcome. Duvalier’s lawyers have argued that the Haitian penal code’s statute of limitations for his alleged crimes has long since run out, banning his prosecution, an argument seemingly adopted by the investigating judge.39 Another challenge is that many victims of Duvalier-era persecution have made it clear to human rights advocates and fellow victims that they are afraid to come forward and testify about their experiences, especially with a Duvalier-friendly Martelly government in charge of Haiti. A month after Duvalier’s return to Haiti, a group of these victims sent a letter to then-president René Préval, citing a fear of intimidation and asking for Duvalier to be detained during the investigation of his crimes.40 Yet Duvalier remains free, and many of his victims remain silent.

In response to the safety concerns, BAI has helped Duvalier victims create their own organization of solidarity, the Citizens’ Collective for Prosecuting Duvalier, known by its Creole acronym, KOSIJID. In their appeal of the investigating judge’s statute of limitations ruling, Joseph and Concannon argue that the time limits have not yet begun to run on the many cases of “disappearances” during the Duvalier era. That argument is on solid legal ground: various courts in the Americas and France have held that such crimes are unsolved and thus considered permanent and continuous until the victim is found. The French precedent is particularly persuasive, since the applicable statute in France mirrors Haiti’s. On other human rights charges, the statute of limitations defense is well refuted by multiple international rulings. For example, decisions by the IACHR, whose interpretations of the American Convention on Human Rights are binding on Haiti, hold that prosecutions for significant human rights violations are not subject to such time limits. Those same international law obligations take Haiti’s prosecution of Duvalier out of the realm of the discretionary: article 276(2) of Haiti’s Constitution pulls all of Haiti’s international treaty commitments into domestic law, including multiple explicit treaty pledges to investigate and prosecute human rights violations and not to allow domestic statutes of limitations to thwart those prosecutions.41 The UN’s Pillay joined Duvalier victim lawyers and human rights organizations in condemning the investigating judge’s 2012 statute of limitations ruling.42

None of the barriers to prosecution—limited capacity, fearful victims, or procedural arguments—can provide an adequate excuse for the failure to pursue justice, says Mario Joseph. “A Duvalier process and trial would mean so much for Haiti,” he says. “It will help people believe in the system of justice if they see a defendant held accountable who stole our country’s money and killed and imprisoned people. Not only will it let the people know we are a democracy that will seek justice, it will send a signal to current and future leaders that, if they commit crimes, they too will be prosecuted.”

Joseph and other advocates also believe strongly that prosecution needs to occur in Haiti rather than in an international venue, even if jurisdiction could be established elsewhere. They point out that the majority of the Haitian population is too young to remember the Duvalier reign of terror and could benefit from exposure of the injustices of the past. The long-term development of the Haitian justice system would be enhanced by the infusion of international expertise and support, and a model of accountability and transparency would be created in a country sorely in need of visible displays of justice. As Michèle Montas, a Duvalier victim, told Human Rights Watch, “Justice means that the truth shall be known, and that all that happened did not happen in vain.”43

.   .   .

The most significant barrier between Montas and the other Duvalier victims and the trial they seek is the president of the United States. Through ties of history, culture, and governmental and non-governmental aid, Haiti—whose capital, Port-au-Prince, is a mere ninety-minute flight from Miami—is deeply connected to the United States. The United States can not only push the Haitian government to put Duvalier on trial, it can help protect the safety of the complaining witnesses and provide access to the diplomatic cables and other evidence from the Duvalier era that could help make the trial successful. Yet, since Duvalier has returned to Haiti, the US response has been coolly detached. Shortly after Duvalier’s 2011 return to Haiti, State Department spokesperson P. J. Crowley said, “As to his [Duvalier’s] status in the country and what happens, this is a matter for the Government of Haiti and the people of Haiti.”44 The US ambassador to Haiti, Kenneth Merten, later echoed that position, as did Secretary of State Hillary Clinton.45

This laissez-faire approach to the Duvalier matter is a bitter irony to Haitians, who can cite a pattern nearly two centuries old of the United States regularly immersing itself in Haiti governmental affairs. It is also a position that is deeply disappointing to many human rights activists who had hoped for better from the Obama administration. At a meeting of the National Lawyers Guild in the fall of 2011, Concannon said that it is “disgusting” that a president who is a former constitutional law professor, with a team of advisors with vast human rights credentials, is not pushing for prosecution of Duvalier. Concannon pointed to Harold Koh, then the legal advisor to the State Department and a former Yale Law School dean who worked extensively on Haitian refugee cases in the 1990s; Michael Posner, then-assistant secretary of state for human rights, democracy, and labor, and founder of the Lawyers Committee for Human Rights (now Human Rights First); and Stephen Rapp, ambassador-at-large for war crimes issues, who spent a career prosecuting human rights violators like Duvalier in places like Liberia and Rwanda. “My guess is that if you sat down with these guys over a beer, they would say, ‘Yes, of course he needs to be prosecuted,’” Concannon said. “There is no serious legal controversy about it.”

That leaves only political controversy. A Duvalier prosecution would inevitably expose embarrassing details of the long US pattern of supporting the Duvaliers financially and militarily despite awareness of the regime’s brutality and thievery. US marines helped François Duvalier consolidate power and repel challenges to his regime, the United States was the chief supplier of weapons for the tontons makouts, and US aid was so generously distributed to Duvalier that it made up half of Haiti’s budget in 1961. “Papa Doc” even used USAID trucks to carry supporters to his political rallies.

If anything, these ties became stronger during Jean-Claude Duvalier’s tenure. The United States deployed warships to repel any challenge to Baby Doc’s ascension to the Haitian presidency after his father’s death, and the younger Duvalier’s first speech as president featured the promise, “The United States will always find Haiti on its side against communism.”46 Between 1972 and 1981, the United States gave over $400 million in aid to Haiti, and USAID pledged to leverage the low-paid Haitian workforce to turn the country into the “Taiwan of the Caribbean.” Under the avaricious Jean-Claude Duvalier, that aspiration gave way to an economy that featured the exportation of plasma, illegal drugs, and human cadavers. Even after public disclosure of Duvalier’s human rights abuses and massive corruption, US assistance continued to flow freely.47

The same outsized financial influence of the United States that helped prop up the Duvaliers for three decades still exists in Haiti today. It could be put to the service of seeing that justice is done, activists like Joseph and Concannon say, but there is no indication that the current administration intends to push Haiti to prosecute Duvalier. One Capitol Hill official who agrees with the Obama administration’s hands-off approach defended the US position to me. “People in Haiti need food, they need clean water, they need houses to live in,” the official said. “The new president needs a chance to succeed and our support in doing so. Wouldn’t you rather put US pressure and resources into those essentials than a very difficult and complicated prosecution of someone who has not been in power for a quarter century?”

This view is shortsighted, Concannon says. “If you look at the long term, Haiti is never going to become a successful and prosperous country until we have the kind of accountability that the Duvalier trial would allow us to have,” he says. “It is accountability for political violence crimes, and perhaps even more important, it is accountability for stealing the Haitian people’s money. And if the lesson is that Duvalier, who did not even try to hide how he stole government funds, is allowed to be going around to the fancy restaurants and clubs in Pétionville [the wealthy suburb of Port-au-Prince where Duvalier now lives], that is a lesson to current officials that there are no consequences to stealing money.”

Human Rights Watch’s Reed Brody agrees. “Can you imagine any other country where a former dictator accused of political murders and leaving people to rot and die in prison is allowed to just walk back into his country and remain free?” he asks. “But I think people are just shrugging their shoulders, and saying, ‘Well, that is Haiti.’ In so many ways, Haiti is the floor, the bottom, of what we expect internationally, both economically and in the performance of its government and justice system.”

Haiti has largely lived down to those low expectations. A long and troubled history of dictatorships and coups d’état has produced a revolving door of Haitian judges and prosecutors with reputations for corruption and bending to the will of the country’s political and economic elite. Impunity for powerful politicians and the wealthy becomes a self-perpetuating cycle: Brian Concannon says several Haitian judges have confided to him about receiving a carrot-and-stick message from litigants, such as “take this bribe or we’ll burn down your house.” Concannon sympathizes with the judges. “They want to be honest, but have limited protection. So they take an offer they cannot refuse.”

Brody says that the Haitian government does not bear sole responsibility for seeing that justice is done in the Duvalier case. “Part of this is the fault of the international community. Where is the outrage we would have if the brutal leaders of Iraq or Serbia were walking around free? We would not allow this anywhere else.” Brody begins to recite the names of former dictators thrown in jail for human rights violations—Charles Taylor of Liberia, Slobodan Milosevic of Serbia, the leaders of the Khmer Rouge in Cambodia—many of them for crimes several decades old. “I’ve got a map on my office wall filled with all the guys that were prosecuted years after they lost power,” Brody says. “But not in Haiti.”

Instead, the US government and the vast majority of US private organizations and their donors push the Duvalier prosecution to the side and focus their attention on humanitarian relief in Haiti. In so doing, they are following a traditional development narrative. The solutions to Haiti’s suffering are usually characterized by images of engineers digging wells, construction workers building houses, and especially doctors treating the sick. But the physician most associated with Haiti relief, Dr. Paul Farmer—the legendary cofounder of Partners in Health, a Harvard Medical School professor, and the subject of the best-selling book Mountains beyond Mountains (chronicling his work in Haiti)—places much of his hope for the country in the hands of lawyers.48 “The current justice system’s shortcomings—especially its unavailability to the poor—underlie almost all of Haiti’s problems, including political instability, poverty, violence and corruption,” says Farmer, who helped found IJDH and serves on its board of directors. “BAI and IJDH raise people’s expectations of their leaders and create a viable peaceful avenue for combating the great injustices in Haitian society.”

.   .   .

For centuries, the term “rule of law” has been used as shorthand to describe the ideal template for a system of governance that controls both state and individual power. Despairing of the limited supply of philosopher-kings, Plato endorsed instead the rule of law: “If law is the master of the government and the government is its slave, then the situation is full of promise and men enjoy all the blessings that the gods shower on a state.”49 The Magna Carta famously promised that no free man would be imprisoned or his property seized “except for lawful judgment of his equals or by the law of the land.”50 In modern Western democracy, there is no more enduring maxim than the John Adams–drafted statement in the Constitution of Massachusetts directing that the Commonwealth would be a “government of laws and not of men.”51

Within international legal circles, there is a debate about what the rule of law actually guarantees. Is the law involved “thin,” meaning just a narrow guarantee of specific and predictable legal procedure, or “thick,” encompassing broad social and economic goals like the rights to health care and food? Scholars who see the rule of law as a “thin” procedural phenomenon argue that clear and enforceable laws meet the criteria as long as there is some minimal restraint on the power of the state.52 A Duvalier prosecution, for example, would seem to be called for even under this narrow definition. But most contemporary definitions of rule of law are thicker, incorporating the enforcement of guarantees like the rights to housing and education included in international instruments such as the Universal Declaration of Human Rights. The Haitian Constitution, for example, guarantees a broad array of social and economic rights alongside protection for freedom of speech and due process of law.53 In the words of Michel Forst, writing as the UN’s independent expert on the situation of human rights in Haiti:

Establishing the rule of law cannot be done simply by defending civil and political rights through a reform of the courts and the criminal justice system, the police and the prison system. Establishing the rule of law also means ensuring that public institutions and services are functioning. Over and above the safety of persons and goods, such services must also provide for the enjoyment by all citizens of the economic, social and cultural rights listed in the International Covenant on Economic, Social and Cultural Rights, ratified by the Haitian parliament. The ratification reflects the will of the Haitian authorities to work for the realization of the economic, social and cultural rights of all Haitians, and to work in the long term against poverty and social exclusion.54

Human rights advocates like BAI and IJDH push for the enforcement of both thin and thick rights, and most economists who study global development agree that poverty and law are inextricably linked. Nobel laureate Amartya Sen says that enforcing even the “thin” procedural version of the rule of law would have significant impact on rebuilding struggling nations like Haiti. A personal witness to the devastating Bengal Famine of 1942, Sen’s signature argument for the link between individual freedom and social well-being is his assertion that no nation with a functioning democracy and free press has ever suffered a famine. Since information flows freely in those settings and democratic governments must respond to the will—and, presumably, outrage—of the people, widespread suffering is averted.55 Peruvian economist Hernando de Soto champions the rule of law from a neoliberal perspective, emphasizing that private-sector economic development is enabled by strong government institutions providing consistent enforcement of laws, especially in areas of contract and legal title to property. The vacuum of verifiable title to property leads to the inability to obtain credit for assets like houses and small businesses, enforce contracts, or conduct trade outside a very small network. De Soto says that the dysfunctional legal systems of most developing countries stifle entrepreneurship and growth, a point he dramatized in his research by demonstrating that it took 289 days of sustained efforts to legally open a small garment workshop outside Lima, Peru.56

.   .   .

It is particularly challenging to build the rule of law in a country where the gun has always trumped the statute, as Raymond Davius knows. A broad-shouldered fifty-five-year-old with a round face and receding gray hair, Davius leans out of his chair to mimic his hands being tied behind his ankles. He then demonstrates how Haitian soldiers would push a stick between his legs and arms so that he was drawn into a helpless ball. This was position Duvalier’s army preferred when they beat him with a baton gayak, a two-foot-long rod. “After the first three strikes on you, you really can’t feel the ones after that,” he says.

A former Haitian army officer, Davius left the military in 1978 to join the Christian Democrat party, the same anti-Duvalier group that Myrtha Jean-Baptiste’s family belonged to. Davius was seized by government officials soon after. It was the first of many arrests Davius endured, seventeen in all, including imprisonment in the Casernes Dessalines barracks and the National Penitentiary, two-thirds of the notorious Haitian “triangle of death.” In 1983, Davius was able to escape to asylum in Venezuela. Now, back in Haiti, he has some scars on his head from the beatings, but the deepest wounds are harder to see. “The effects of this are inside me all the time,” he says. The large man’s eyes fill with tears as he talks about family and job troubles. “My comportment is not normal compared to other people, and I have problems in my life. People think I am crazy.”

He pauses to collect himself, then goes on. “The problem is not as much about Duvalier himself as it is what he represents. If Haiti does not judge Duvalier, we have lost the opportunity to send a message to Haitian leaders who think they can kill whoever they want and steal whatever they want, and not be judged.

“We have a proverb in Creole: Si pa gen sitire pa ka gen vole.”

Translation: If there is no tolerance, there would be no thieves.
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The Rule of Law, Political Will, and Haiti

When the MINUSTAH soldiers showed up in his Fort National neighborhood of Port-au-Prince on January 5, 2005, Jimmy Charles, a twenty-seven-year-old husband and father of two children, was unloading sand from a truck for his father’s masonry business. The soldiers arrested Charles.1 Charles was not told of any charges against him, but it was no surprise that he was being taken into custody. An employee of Téléco, the Haitian telephone company, Charles was an active supporter of the Fanmi Lavalas political party, which had supported President Jean-Bertrand Aristide. Since Aristide’s ouster in February of the previous year, the coup d’état government that replaced him had been making sweeping arrests. The names of Lavalas members were announced on the radio, and those who did not go into hiding immediately were rounded up and thrown into prison. The prime minister of the Aristide government, Yvon Neptune, was arrested in June 2004 and held for two years before being released.2

The MINUSTAH troops turned Charles over to the Haitian National Police the same day he was arrested, and he was imprisoned at the Anti-Gang Service holding cell at the commissariat in downtown Port-au-Prince. The nine-foot by twelve-foot cell had no running water or toilet, and the temperature routinely exceeded one hundred degrees Fahrenheit. By the time Charles arrived at the cell, it was so crowded that prisoners had to take turns sitting on the floor. Prisoners relied on their families to provide drinking water and meals, so Charles’s wife, Mikelsie Jusma, and his father, Jean-Charles Deus Charles, visited him daily to bring him food. Five days after his arrest, Charles was brought before a judge, who declined to hear the case because the police had not submitted any report. Charles was scheduled to go before another judge on January 12.

On the morning of the twelfth, Charles’s wife visited him at the cell. When his father came to see him that afternoon, Charles was gone. The elder Charles was told his son had been released, but when he went to his son’s home in Fort National, his son was not there. The elder Charles then went to the court where Charles had been scheduled to appear, the Tribunal of Peace of the East Section. Charles had never come to court. Charles’s family was getting anxious, and they returned to the Anti-Gang commissariat, where they were told to look at the National Penitentiary to see if Charles had been transferred there. He had not. The next day, the elder Charles found his son’s body in the morgue of State University Hospital. Jimmy Charles had been shot eleven times. His body had been delivered to the morgue by an ambulance at 2 p.m. the afternoon he was scheduled to go to court.

Later, a Haitian National Police spokesperson claimed that Jimmy Charles was killed during a shootout between police and “bandits” in the Port-au-Prince neighborhood of La Saline, on the other side of town from Charles’s neighborhood of Fort National. A spokesperson for MINUSTAH later repeated the same account of Charles’s death. But Charles’s family and friends recognized that his death had all the markings of being the latest in a series of extrajudicial executions by Haitian police. “My son was released from detention without being heard by a judge for the sole purpose of being executed,” Jean-Charles Deus Charles said.3

The Charles family was not alone in their grief. In March of the previous year, within days after Aristide left the country, five young men were arrested by police in the La Saline neighborhood, and their bodies were found the next day in different parts of the city. On the afternoon of October 26, 2004, masked men traveling in vehicles bearing police license plates and dressed in black police uniforms shot and killed thirteen people from the Rue Estimé quarter of Fort National. Two days after Jimmy Charles died, journalist Abdias Jean, who had been investigating the police shooting of two young boys, was himself killed by the police. Three days after that, Ederson Joseph, a schoolchild, was killed by a hooded police officer in the yard of the child’s home. Among the hundreds of political prisoners detained by the coup government was a Roman Catholic priest, Father Gérard Jean-Juste, a critic of the government who was arrested twice for a murder that occurred while Jean-Juste was out of the country. Jean-Juste was held for over seven months even though no evidence was ever presented against him.4 Mario Joseph, who served as the lawyer for Jean-Juste, the Charles family, and other political prisoners, said, “The only reason given for these massive assaults on unarmed people is that ‘criminals’ or ‘bandits’ or ‘gang members’ are present in the community. The process of legal accusation has been reduced to name-calling—the word chimère [monster] is used like a death sentence.”5

Under Haitian law, none of this should have happened. Since Jimmy Charles was not in the process of committing any crime when he was arrested, article 24-2 of the Haitian Constitution and articles 77 through 80 of the Haitian Code of Criminal Procedure make it clear he could only be legally arrested and detained on a warrant issued by an investigating judge. No such warrant was ever issued. Similarly, the Universal Declaration of Human Rights, which Haiti is bound to respect as a member state of the UN, protects against arbitrary arrest or detention, as does the American Convention on Human Rights, the regional human rights instrument that Haiti ratified decades ago.6

The conditions of Charles’s detention clearly violated the letter of the law, from his detention without review by a judge (prohibited by article 26 of the Haitian Constitution, articles 7 and 8 of the American Convention on Human Rights, and article 10 of the Universal Declaration of Human Rights) to the brutal conditions he and his cellmates endured (prohibited by article 44-1 of the Haitian Constitution and by article 5(2) of the American Convention). Obviously, extrajudicial execution is an illegal act: article 45 of the Haitian Constitution proscribes any penalties except those issued through legal procedures, and article 25 forbids cruelty toward prisoners. Article 4(1) of the American Convention says, “No one shall be arbitrarily deprived of life,” and article 5 of the convention prohibits torture or “cruel, inhuman, or degrading punishment or treatment.” The Haitian National Police Code of Conduct firmly condemns abuse of detainees.

Citing these laws, Jimmy Charles’s family filed official complaints with the Haitian government and the IACHR. Haitian law mandates that an investigation should have been launched immediately and the family’s request for an autopsy should have been granted (per the Haitian Police Code of Conduct, article 25 of the American Convention, the landmark 1989 Inter-American Court of Human Rights Velásquez Rodríguez case, various UN resolutions, and other guidelines).7 The Haitian judiciary should have been independent from the executive branch officials who oversaw the police (per article 60 of the Haitian Constitution and the UN Basic Principles on the Independence of the Judiciary).8 By law, the investigation into Jimmy Charles’s death should have been expeditious and unbiased.

But for Jimmy Charles and for other Haitians, the law on paper reads like a fantasy novel. Six months after Charles’s death, Amnesty International issued a report saying that the coup government’s prime minister, Gérard Latortue, had failed to live up to his promises to establish an independent commission to investigate police abuses. Amnesty International’s investigation showed that, in Haiti, lawlessness had settled in as the norm: “Prosecutions for extrajudicial killings, ill-treatment and other human rights abuses remain notional. Investigations more often than not fail to establish who the suspected perpetrator was and do not conform to international standards. . . . Some parents of victims refrain from going to the morgue for fear of reprisals or because they cannot afford to pay the sum needed to take the corpse away for a proper burial.”9

A report issued by the Organization of American States (OAS) that same year of 2005 said that the Haitian National Police sometimes wore face masks and dressed in black so as to conceal their identities when firing on the public. The OAS found that prisoners in Haitian jails showed wounds consistent with beatings and torture and that the police investigated only a fraction of the hundreds of human rights complaints it received that year. The report, issued under the name of the General Secretariat of the OAS and citing its own investigation and numerous other international reports, concluded that Haitian police “have been implicated in disappearances, summary arrests and executions, torture, rape and drug trafficking, among other crimes and human rights abuses.”10

The complaint the Charles family filed with the Haitian government was never acted upon, nor was any independent investigation conducted. The IACHR ordered the Haitian government to respond to the Charles family’s petition filed with the commission, but the government never replied. Multiple formal requests for an autopsy were ignored. Charles’s body lay decaying in the state hospital for three months, but no autopsy was ever conducted. Instead, the family was presented by the government with a morgue bill for $800, twice the Haitian per capita annual income. It could have been worse for the Charles family: shortly after the journalist Abdias Jean’s family spoke to the media in protest of his shooting by the police, the home of his mother and sister was looted.11

In such cases, the guarantees of judicial independence enshrined in the Haitian Constitution and international agreements are completely ignored. Through the Ministry of Justice and its control of court budgets and personnel transfers, the executive branch of the Haitian government exercises power over both the police and the judges who would sanction them. When Haitian judge Jean Sénat Fleury threw out the bogus charges against Father Jean-Juste, Fleury was forced off the case and replaced by another judge who reinstated the charges. In December 2005, the interim president of Haiti fired five justices of the Supreme Court and chose five others to take their place.12 Bernard Gousse was the justice minister at the time of Charles’s death, at the time of the arrest of Prime Minister Neptune, and during the internationally condemned spree of executions and imprisonment of political prisoners. Gousse, also a member of the Supreme Council of the Haitian National Police, had publicly alleged that Father Jean-Juste “engaged in terrorist acts.” Gousse then engineered Judge Fleury’s removal and replacement, followed by Jean-Juste’s re-arrest. US ambassador to Haiti James Foley, otherwise a supporter of the coup government, told the State Department that Gousse was “a complete failure on both the security and justice fronts.”13

Six years later, on July 6, 2011, President Michel Martelly nominated Bernard Gousse to be his prime minister.

.   .   .

After a surge of protest within Haiti and in the international community, including a petition by BAI asking that Gousse be indicted and prosecuted for human rights crimes committed during his tenure as justice minister, Martelly withdrew Gousse’s nomination. But the original choice was revealing, as was the rationale offered by Martelly chief of staff Thierry Mayard-Paul, who said that Gousse had been named because of his experience as a public administrator.14 From that perspective, the selection of Gousse was almost understandable: respect for the rule of law has almost never been a prerequisite for holding office in Haiti, and it may have been difficult for Martelly to find a seasoned veteran of Haitian government who has an unblemished human rights record.

Haiti has seen thirty-two coups d’état in its two centuries as a nation, extensive foreign intervention in its domestic political affairs, and the gutting and rewriting of its constitution twenty-three times. (Foreign intervention and constitutional revisions have not been mutually exclusive affairs. Franklin Delano Roosevelt claimed credit for writing the version of Haiti’s constitution created during the US occupation of Haiti from 1915 to 1934, when Roosevelt served as assistant secretary of the Navy. This document bulldozed generations of Haitian precedent to give US businesses the right to own land in Haiti. Nevertheless, Roosevelt bragged about his role: “I wrote Haiti’s Constitution myself, and if I do say it, it was a pretty good little Constitution.”)15

Now, in the early twenty-first century, Haiti is coming off a debilitating thirty years of Duvalier repression, followed by spates of democracy interrupted by more coups d’état. The January 12, 2010, earthquake dealt devastating blows to the Haitian justice system, with the Ministry of Justice, the Palais de Justice, and many courthouses, police stations, and jails all destroyed or seriously damaged. Judges, lawyers, and police officers were killed.16 The government of Haiti estimates that as many as 17 percent of Haiti’s civil servants perished in the quake.17 Thousands of prisoners escaped after the earthquake, with fewer than one in ten escapees recaptured since.18

As the Jimmy Charles case demonstrates, Haiti’s justice system was remarkably weak even before the earthquake. A review by the National Center for State Courts in 2004 revealed that many Haitian courts had been closed for months, with case files lost or looted. Those courts that were open were usually dilapidated and understaffed. The authors of this review concluded that the system “is best described as barely functional.”19 A 2001 World Bank report and a 2009 report by the US Institute for Peace found similarly dismal situations. These reports cited widespread corruption, executive interference in the judiciary, and a lack of security for judges tasked with making potentially unpopular decisions.20 Judges in Haiti are poorly trained and chronically underpaid. (Haitian lawyers traditionally have been wealthier and better educated than judges, leaving the judges vulnerable to both corruption and derision.) The coup government of 2004 fired over three hundred judges and police chiefs. Even the democratically elected Aristide government ignored the constitutionally mandated separation of powers, putting judges in place through executive order.

Prison conditions were also abysmal before the quake. Cells were horribly overcrowded, and children were held in the same cells with adults. The vast majority of prisoners were pretrial detainees, many of them waiting for trial for longer than the maximum sentence for their minor offenses. During an April 2005 visit to the National Penitentiary, the IACHR counted 1,052 inmates, only 9 of whom had been convicted of any crime. Of 117 women held at Pétionville Prison at the time, only 4 had been convicted.21

As Jimmy Charles and his family learned, Haitian law in reality bore little resemblance to Haitian law on paper. But even the formal Haitian law, based on the nineteenth-century French Napoleonic Code, leaves much to be desired. The laws do not adequately respect the rights of women and children, nor do they provide needed protection for victims and witnesses. The formal law is a hodgepodge of codes and various presidential decrees that are sometimes contradictory and not widely published or understood, even within the legal community. Referring both to the rule of law and to the social and economic indicators that place Haiti in the basement of world rankings for health, income, and social services, the OAS in 2005 lambasted the conditions endured by the Haitian people as “a disgrace for our Hemisphere.”22

In the aftermath of the earthquake, the situation worsened. The Haitian National Police, already labeled by the OAS as “under-resourced, over-worked, and under-compensated,” suffered significant losses of lives, equipment, and buildings.23 The surviving police inflicted their own post-earthquake damage through extrajudicial executions. On January 21, foreign journalists witnessed officers of the Haitian National Police shooting two men for taking a bag of rice that had fallen off the back of a truck. Two days before, in response to an attempted prison escape in Les Cayes, police shot at least thirty-five unarmed inmates, buried the bodies of the victims in unmarked graves, and then reported that a single detainee had done the shooting. On March 5, 2011, a Haitian National Police officer allegedly killed two men who were hanging posters for a presidential candidate.24

The justice system was in tatters. The UN reported in 2011 that cocaine traveling from South America to the United States and Europe passes “relatively freely” through Haiti without police interference.25 The earthquake destroyed evidence housed in the Palais de Justice, and other vital court records were looted in the days after the quake. In late 2011, the American Bar Association Rule of Law Initiative estimated the Haitian courts’ criminal conviction rate to be just 3 percent.26 A September 2012 visit by UN assistant secretary-general for human rights Ivan Šimonovic to the Haitian National Penitentiary revealed that only 278 of 3,400 prisoners there (8 percent) had been convicted of a crime.27 The US State Department reported in 2011 that Haitian prisons were filled to more than 500 percent of capacity, as measured by international standards, and were havens for diseases like HIV/AIDS, malaria, and drug-resistant tuberculosis.28

Such figures are disturbing in the abstract. When observed in person, the conditions are haunting. For example, at the Prison Civile de St. Marc, the cells are surrounded by two twenty-foot walls of concrete, three layers of razor wire, and a half-dozen guards holding rifles and revolvers. The cells themselves are about three meters wide and five meters deep. A full-sized SUV probably could not fit into one, but each cell holds a minimum of thirty-six men apiece, day and night. On the day I visited the prison in the summer of 2012, it was over one hundred degrees Fahrenheit in the open air, but an even more intense heat radiated out from the cells. All the prisoners were shirtless and barefoot, very thin, and wearing as little as possible. The startling sight of near-naked dark-skinned men crammed together and crouching on a bare floor evoked images of Africans chained in the hold of a slave ship.

The guards explained that the prisoners are allowed out of the cells once a day, for a few minutes in the morning when they line up to use the single toilet shared by four hundred male and female prisoners. If the prisoners need to relieve themselves at any other time of the day or night, they defecate into a plastic bag or urinate on the floor of the cell. Ideally, they will urinate when dousing themselves with the grimy plastic buckets of water provided for the purposes of both drinking and bathing.

During my visit, a half-dozen men pressed themselves against the bars of cell #5, squeezing together and turning sideways for a view of the visitors. The chalk marking by the entrance to the cell said that thirty-nine inmates were held there. Shelove Davillus wanted the touring lawyers to know his name and that he has four children. Rene Jean-Robert called out too, saying he is thirty-three years old. Both were convicted of being associated with gangs. When asked how long their sentences are, they answer the same: “Perpetuité.” Forever. Other men shouted out their names. Oddly, most do not ask for specific help with their case or make a request of any kind. It was almost as if they were putting a message in a bottle, hoping it would drift toward a sympathetic audience. Next to Jean-Robert’s head on the cell wall was an exactingly sketched picture of a dreadlocked Jesus on the cross.

According to Government of Haiti figures, 70 percent of its prisoners have not faced trial, although many had been held for lengthy periods of time. When the UN’s independent expert on the situation of human rights in Haiti visited a women’s prison in Pétionville in 2011, nearly 90 percent of the prisoners had never faced trial. Courts are limited in their coverage of rural areas and unable to provide counsel to most litigants. Judges, police, and court officers were reported to be soliciting bribes to expedite or dismiss cases.29 BAI works with Partners in Health on a program called “Health and Human Rights Prison Project” to provide medical care and legal intervention for Haitian prisoners. “Almost everyone we see in the prisons can tell us a dollar figure they were offered to dismiss their case,” says Dr. Evan Lyon of Partners in Health. “For the very poorest people in the countryside it can be $300; for people in the cities who are believed to have contacts in the US, it can be $10,000. Everybody’s got their price, and the ones in prison are the ones too poor to pay it. There is this expression people say around the prison: Moun rich, pa fé krim—rich people don’t do crime. In all layers of the system, it is transparently corruptible.” (Once, in Port-au-Prince, I witnessed police stop several vehicles at a road-block, a notorious venue for soliciting bribes, while allowing a truck to pass through unmolested, despite the fact that garbage in the rear of the truck was fully aflame, spewing chunks of fiery garbage onto the street.) This lack of an efficient and reliable judicial system leaves a vacuum that was filled by vigilante justice in response to accusations of theft and other crimes. The Haitian National Police reported 113 cases of what they called “lynching” in 2011, none of which resulted in arrest.30

After the earthquake, an additional 3,500 MINUSTAH troops and police arrived in Haiti.31 But, as discussed in Chapter 1, their arrival was at best a mixed blessing, as the UN personnel’s credibility in enforcing the rule of law was undercut by their own lack of accountability to Haitian justice. That immunity, coupled with high-profile shootings and other accusations of violence and mistreatment of Haitians, cause the troops to be widely resented and mistrusted. For example, many Haitians are aware of the incident that occurred on August 17, 2010, when employees of the Christophe Hotel in Cap-Haïtien heard a voice call from the grounds of a MINUSTAH base, “They are suffocating me!” Later in the day, the UN reported that sixteen-year-old Gérard Jean-Gilles had entered the base and hanged himself from a tree. That explanation was immediately called into question, in part because Jean-Gilles had recently been accused of stealing $200 from a UN interpreter believed to be dating the MINUSTAH base chief. An autopsy of Jean-Gilles’s body ruled out the explanation of suicide. But subpoenas to UN staff from the Haitian investigating judge were ignored, and no arrests were ever made.32

There were a few post-earthquake bright spots for the rule of law, including the January 2012 conviction of seven police officers in the Les Cayes prison massacre.33 And the reduction of state-sponsored political violence that occurred under the presidency of René Préval from 2006 to 2011 was a trend that so far has held true post-earthquake.34 But Préval’s successor, Martelly, was elected only after the Lavalas majority party was banned from the contest, a decision international donors privately condemned as being reached in bad faith and aimed at “emasculating” Lavalas.35 Analysis of the voting by the Center for Economic and Policy Research concluded that, after the banning of Lavalas and the suspiciously large number of ballots rejected by Haitian officials, fewer than 20 percent of eligible Haitians had their votes counted in the November 2010 election.36 While lengthy pretrial detentions remain the norm for the poor, Duvalier’s return to Haiti bolstered the perception of impunity for political violence committed by those in power. Moun rich, pa fé krim.

Two years after the earthquake, I visited a courtroom in Port-au-Prince within the grim set of buildings that had replaced the Palais de Justice after its destruction by the earthquake. The day’s docket included the trial of a man accused of cheating the driver of a tap-tap (one of the privately owned vans or trucks that serve as Haiti’s chief mode of transportation) out of eight hundred gourdes (about US$25). The cramped, airless courtroom was filled with some forty male lawyers, witnesses, and police, with only a single woman present. The prosecutor rose from his chair on an elevated platform and gave an impassioned speech; then the defense lawyer provided a more measured reply. The judge took notes during the arguments, occasionally calling for order by ringing the small gold bell by his side. All three men wore black robes. The judge then delivered a long recitation of his verdict, speaking slowly and haltingly so that his words could be transcribed by his clerk, who was using a blue Bic pen to fill the pages of an enormous blank book. The defendant sat by himself on a wooden bench facing the judge. A lean young man who appeared to be no more than eighteen years old, he alternated between staring vacantly and occasionally looking around the courtroom as if trying to catch someone’s eye. Ultimately, he was sentenced to a year in prison, but very likely had served far longer than that before the trial was ever held.

I was accompanied in court that day by a Haitian friend who was unusually well-connected with the local power structure—I had previously witnessed him negotiating the release of a tap-tap driver who had been arrested after failing to pay a police bribe. When we walked away from the trial, I mentioned that the defendant did not seem to be following the exchanges over his own fate. “That is because he wasn’t,” my friend said, shaking his head in disgust. “The judge talks in French, the lawyers talk in French, the man whose case is being decided understands only Creole. What kind of justice is that?”

Haitians ask questions like these a lot. International evaluations of the Haitian justice system reliably document the Haitian people’s lack of faith in its responsiveness or impartiality, and their widespread belief that the police and courts protect only the elite. Mario Joseph says the image reflects reality. “The justice system is unaffordable for the people of Haiti, but if you are rich or important and your rights are not respected, you can find justice. Conversely, if you are powerful and you abuse human rights, you can find ways to avoid the consequences of your actions.”37

.   .   .

Among legal scholars, human rights activists, and historians, there is some debate about the meaning of the term “rule of law.” But the definition provided in a 2001 World Bank report on Haiti reflects a rough consensus:

Rule of law is about ensuring that the government is representative of all segments of society, complies with the law and upholds the constitution. It implies that the legal framework will be consistent with international norms and standards, with an accountable executive, and clear separation of powers, an independent judiciary, fair and effective administration of justice, a civilian and democratically controlled security force, public procedures in the adoption of legislation, effective oversight mechanisms and means of redress available to all citizens, and a culture of rights and constitutionalism.38

According to a centuries-spanning consensus among philosophers and statesmen, the rule of law is nothing less than the cornerstone of enlightened human existence. From Plato to Thomas Aquinas and beyond, there has been deep support for the primacy of the law as a civilizing force. John Locke, in his second Treatise on Government (1690), pronounced, “Where there is no Law, there is no Freedom.”39 More recently, the rule of law has been held up for admiration from the political Right (“the central principle of Civilization is the subordination of the ruling class to the settled customs of the people and to their will as expressed in the Constitution,” said Winston Churchill) and the Left (“the rule of law itself, the imposing of effective inhibitions on power and the defense of citizens from power’s all intrusive claims, seems to me to be an unqualified human good,” said socialist historian E. P. Thompson).40

That consensus holds that the benefits of the rule of law reach far beyond abstract concepts of liberty and accountability. In fact, the rule of law is considered to be an essential component of the economic and social success of nations and individuals. British historian Niall Ferguson, in his 2011 book Civilization: The West and the Rest, attributes the rise of Western civilization since the fifteenth century to six concepts (“killer apps,” he calls them) that the rest of the world lacked.41 One of them is the rule of law.42 Ferguson’s argument is far from new, as early twentieth-century sociologist Max Weber wrote extensively on the role that stable, predictable law plays in enabling economic transactions that lead to growth and prosperity. More recently, Nobel laureate economist Amartya Sen has concluded that the rule of law and economic and social well-being are inextricably connected building blocks for a country’s development:

It is hard to think that development can really be seen independently of its economic, social, political or legal components. We cannot very well say that the development process has gone beautifully even though people are being arbitrarily hanged, criminals go free while law-abiding citizens end up in jail, and so on. This would be as counterintuitive a claim as the corresponding economic one that a country is now highly developed even though it is desperately poor and people are constantly hungry. . . . [So] in answering the query, “What is the role of legal and judicial reform in the development process?,” we must at least begin by noting the basic fact that legal development is constitutively involved in the development process, and conceptual integrity requires that we see legal development as crucial for the development process itself.43

Peruvian economist Hernando de Soto has made his own widely cited argument for the rule of law, an argument that is highlighted by a distinctly capitalist celebration of the economic empowerment that flows from clear and enforceable property rights. De Soto reviewed the challenges faced by the poor in several countries, including Haiti, and concluded that the people he observed were severely disadvantaged by the absence of an efficient system of regulating property rights. “Imagine a country where nobody can define who owns what, addresses cannot be verified, and the rules that govern property vary from neighborhood to neighborhood, from street to street,” de Soto writes. Clear and legally enforceable titles, along with transparent and straightforward licensing and contract mechanisms, are the keys to development for the poor and their countries, de Soto says.44 In Haiti, for example, de Soto estimates that there is as much as $5 billion in value in urban and rural real estate, ready to be leveraged for the purchase of equipment, building supplies, labor, and fertilizer, if only the owners could legally verify their holdings.45 (It should be noted that de Soto’s property-centric approach is associated with the neoliberal economic policies that have caused much damage in Haiti, as is discussed further in Chapter 7.)

De Soto’s goal of a widespread use of legal titles to raise funds seems a remote one in Haiti, where projects to build roads, water treatment facilities, and hospitals have all experienced setbacks because of unclear titles to needed land.46 The problem of Haitian land registries being out of date and unreliable was featured in Where Did the Money Go?, a post-earthquake documentary on Haiti produced by Michele Mitchell and Ivan Weiss. The film included a scene where a frustrated NGO director tells of trying to buy a piece of land from a purported owner, only to have eight other people show up, all claiming they were the true landowners. “And they all had documents to support them,” she said. “The land laws here in Haiti are so fucked up!”47

Turkish economist Daron Acemoglu makes a similar case for the necessity of enforceable property rights for the poor. In his 2012 book, Why Nations Fail: The Origins of Power, Prosperity and Poverty, coauthored with Harvard political scientist and economist James A. Robinson, Acemoglu argues that inclusive economic institutions are the key to a nation’s prosperity. An essential component of that inclusivity is an unbiased system of law. Haiti provides a favorite Acemoglu example of a state that has failed because of an extractive legal system operated by a state that responds only to the interests of the elite. The deficiencies of Haitian economic institutions, which give parents no incentive to educate their children, and Haitian political institutions, which do not build and finance schools, mean that Haiti has “many potential Bill Gateses and perhaps one or two Albert Einsteins who are now working as poor, uneducated farmers . . . because they never had the opportunity to realize their vocation in life.”48 In a 2012 New York Times Magazine profile of the economist, Adam Davidson illustrated Acemoglu’s rule of law thesis by pointing out that the lack of clear property titles in Haiti creates a disincentive for farmers to grow crops too successfully. A visibly thriving farm, he points out, would attract poaching of the land by the more elite and powerful members of the community.49

The views of Sen, De Soto, Acemoglu, and similar theorists have found support from several empirical studies showing a strong link between rule of law and measures of economic development.50 The rule of law provides the necessary strong foundation and sturdy frame on which a country’s economic and social well-being is constructed. There is plenty of historical evidence demonstrating how shaky that structure can be when the rule of law is absent. Simon Bolívar’s rejection of the rule of law in favor of “an able despotism,” Ferguson argues, doomed most of Latin America’s population to centuries of economic suffering, especially compared to their US counterparts:

The newly independent states [in Latin America in the early-to-mid-nineteenth century] began their lives without a tradition of representative government, with a profoundly unequal distribution of land and with racial cleavages that closely approximated to that economic inequality. The result was a cycle of revolution and counter-revolution, coup and counter-coup, as the propertyless struggled for just a few acres more, while the creole elites clung to their haciendas. Time and again, democratic experiments failed because, at the first sign that they might be expropriated, the wealthy elites turned to a uniformed caudillo to restore the status quo by violence. This was not a recipe for rapid economic growth.51

Sadly, no country’s history is a better fit for that description than Haiti’s, where a long tradition of lawlessness is linked arm-in-arm with a legacy of grinding poverty.

.   .   .

However, rule of law enthusiasts and development experts still find hope for countries like Haiti, in large part by referring to global historical trends that show movement toward transparent, accountable justice systems. De Soto in particular draws parallels between the struggle for property rights in the current developing world and the fits and starts of the United States’ progress toward defining similar rights in the nineteenth century.52 Social scientists as far back as Gunnar Myrdal and T. H. Marshall in the mid-twentieth century have identified trends of rights evolution in democratic societies.53 Their optimism for growing the rule of law has been followed by money. The arguments of Sen, De Soto, and others provide the intellectual underpinnings of extensive investments in multilateral and bilateral efforts to promote the rule of law in developing countries. It is difficult to pin down a definitive dollar figure for these global rule of law promotions, but the number would be impressively large. In 2004, the senior vice president and general counsel of the World Bank reported that the bank had engaged in over six hundred rule of law projects.54 One calculation that same year concluded that the World Bank alone had devoted $2.9 billion to rule of law projects since 1990, a figure consistent with the bank’s report of spending nearly a half-billion dollars per year on rule of law loans from 2003 to 2008, and almost $5.5 billion per year in a sector it labels “Law and Justice and Public Administration.”55 The US General Accounting Office (which changed its name to the US Government Accountability Office in 2004) reported in 1999 that the United States alone had spent $970 million on rule-of-law programming, much of it in Latin America, in just one five-year period in the 1990s.56 USAID reported having spent $14.3 million on “rule of law and human rights” initiatives in 2007.57 Echoing Sen’s and de Soto’s conclusions, these agencies have claimed that their rule of law programming addresses not only economic development and human rights, but also poverty, democratization, and peacemaking.

Yet, sadly, there is scant evidence that these multi-billion-dollar rule of law programs have succeeded in improving either the economic or political climates in the host countries. The likely explanation for the disconnect between consensus theory and on-the-ground reality is that the funded rule of law programming has been largely designed as a “top-down” approach to achieving legal reform. The focus of these programs—and the money that supports them—has been devoted to state institutions and the elites of the justice system. The World Bank legal vice presidency unit has formally announced that since “judges are the key to an effective and efficient legal system, the Bank’s activities concentrate on judicial training; judicial codes of conduct; evaluation and discipline; qualification, appointment and promotion of judges.”58 In development discussions, the term “law reform” is sometimes literally equated with “judicial reform.”59

The manifestation of this judiciary-centered approach is found in the significant expenditures on courthouse structures, equipment, judge training, and international judicial exchanges. Much smaller amounts are set aside for grassroots interventions. World Bank staff admit that part of the allure of investing in court buildings and equipment is that they are expensive, and therefore help achieve the bizarre-but-true priority for Bank personnel: to ensure that money is spent. “Disbursements are a primary indicator of a project’s progress,” Linn Hammergren, senior public sector management specialist in the World Bank Latin America Regional Department, has admitted. “The task manager’s main concern, then, is to keep the money flowing.”60

For example, a nearly $70 million law reform project in Guatemala, funded by the World Bank, the USAID, and the European Union, among others, was dominated by court construction and judicial training. The Bank evaluated the results of its investment as “moderately unsatisfactory,” using its official project completion report to candidly acknowledge the limited efficacy of money spent on buildings and seminars.61 “Although so obvious as to hardly bear mention, without counterpart buy-in, a judicial or institutional reform effort will not get far,” the report said. “It is the corollary to this statement that is more important[:] buy-in means not just accepting the donor contributions, but rather internalizing and actively pursuing the change goals behind them.”62

Rule of law assistance programs often include some support for civil society advocates of legal rights, in the form of direct legal services and funding. These allocations are usually bundled under the heading of “access to justice.” But the size of these investments is dwarfed by the funds dedicated to construction projects and training programs for the legal system’s elites. Erik Jensen, a former World Bank consultant and now codirector of Stanford University’s Rule of Law program, calls the access to justice projects “lip service interventions.” “Lip-service interventions always find their way into donor reports, but they receive very little if any MDB [multilateral development bank] funding,” Jensen wrote in 2003. “Activities related to access to justice for disadvantaged sectors—women, the poor, lower castes—are always a part of the standard package, but, more often than not, the very last part.”63 For example, in Haiti, a $1 million 1999 grant from the US Department of Labor and the International Labor Organization, designed to encourage employers to respect labor rights and standards, was devoted entirely to an organization of employers, with none directed to worker organizations.64

Overall, this top-down approach has failed miserably. Despite great hopes, rule of law efforts in recent decades have been largely ineffective in achieving either meaningful legal reform or significant economic development. A 2006 World Bank–sponsored evaluation singled out the prevailing judiciary-centered approach for particular criticism:

A limiting and unsuccessful emphasis on “form” rather than “function” seems to have dominated much of the rule of law reform over the years. Programs have typically focused on institutional objectives and formal legal structures without a measured understanding of the political and economic dynamics that prevented such structures from existing in the first place. . . . The focus on formal institutions has largely resulted in shell-like institutions, unenforced and poorly understood legislation, and judges and police with little commitment to the rights and values sought to be entrenched through the reform.65

New York University law professor Frank Upham has compared the international community’s top-down rule of law investment strategy to the Soviet Union’s failed economic model, and bluntly pronounced the record of law reform as “dismal.”66 That opinion is in line with empirical evaluations of judiciary-centered reforms, which demonstrate a lack of significant positive effects on the availability or efficiency of justice. For example, analyses of rule of law efforts in Latin America, the former Soviet Union, and Kosovo have all shown that most programs there have had neither indirect effects on economic development nor significant direct impact on the law as it applies to the people.67

.   .   .

Unfortunately, the experience in Haiti provides further evidence of the limitations of a top-down approach to building the rule of law. In the last twenty years, the USAID, the UN, the French and Canadian governments, and even the American Bar Association have all invested heavily in promoting the rule of law in Haiti. Programs have focused on the training and mentoring of judges, prosecutors, and police; support for a magistrates’ school; construction of a police academy; donations of equipment; and renovations of courthouses. Precise breakdowns are hard to come by, but it appears clear that the money committed to this work was a meaningful portion of the estimated $6.7 billion in international aid that flowed to Haiti from 1995 to 2010. For example, USAID-supported justice programming for Haiti in the late 1990s cost about $97 million, and in 2006 the UN Development Programme and the Government of Canada launched an $11.6 million program to train judges and prison officials and rewrite the penal codes, among other goals. More recently, many international governments pledged that their post-earthquake support for Haiti would target the justice system.68

Yet the consensus is that the vast majority of this rule of law programming in Haiti has been completely ineffective. A 2004 assessment commissioned by the largest Haiti rule of law investor, USAID, found the Haitian public to be largely unaware of their legal rights, and that the justice system that serves them was inaccessible and unreliable: “Taken together, the result is that, despite the sizable financial and human efforts expended to improve the Haitian justice system, there are currently few areas where the efforts of past programs can be observed, and overall, past programs have had limited impact on the current state of the Haitian justice sector.”69 The 2005 OAS report reached a similar conclusion, echoing the somber verdict from a 2001 World Bank report: “There is nearly unanimous agreement among the international community that development assistance in the rule of law sector since 1994 has failed to produce tangible results.”70

These same reports carried both explicit and implicit hints as to the reasons for the programs’ lack of success. The reports’ authors point to the lack of coordination among rule of law donors, and failures to account for Haitian customs and culture. The USAID-commissioned 2004 report also revealed, presumably unintentionally, a colonial-era attitude that could explain why some international rule of law interventions caused resentment from Haitians. A portion of the report states, “Clearly, efforts to engender a work ethic, self-starting initiative, and self-sufficiency [among Haitians] should be important ingredients for all future programs.”71 The report’s authors also note “the need for Haitian citizens to learn how to be responsible members of a democratic society.”72 Absent from the report is any acknowledgment of a significant irony: the same document that lectures Haitians on the principles of democracy also discusses USAID funding for the International Foundation for Election Systems (IFES), which has been widely condemned for undermining Haiti’s democratically elected government. IFES employees in Haiti were required to attend antigovernment demonstrations, and IFES used USAID funds to employ persons like Bernard Gousse and Gérard Latortue. Gousse and Latortue became justice minister and prime minister, respectively, in the government that took power when the democratically elected Aristide government was overthrown in the 2004 coup d’état, which occurred just a few months before the USAID-commissioned report was published.73

A common thread runs through all the post mortems on rule of law efforts in Haiti: the programs failed because of a lack of “political will” for justice reform. The need for, and absence of, political will is a theme in reports by the World Bank, the OAS, USAID, Haitian judges, various international human rights organizations and advocates, and the US Institute for Peace. The 2004 USAID-commissioned report actually used the term “political will” three times in its executive summary alone. This consensus diagnosis for the failures of Haitian programming mirrors the conclusions reached in examinations of similarly ill-fated rule of law efforts across the globe. Political will is explicitly identified as the chief barrier to achieving rule of law in developing countries in reports by UN leadership, Western law professors, African grassroots legal activists, and economists.74

Remarkably, for most of these commentators, the discussion stops there. The political will problem presents something of a black box for development and legal experts who have invested so much so unsuccessfully in places like Haiti. Thomas Carothers of the Carnegie Endowment for Peace says, with substantial justification, that “rule of law promoters are . . . short of knowledge on how the rule of law develops in societies and how such development can be stimulated beyond simplistic efforts to copy institutional forms.”75 Carothers went on to articulate more clearly the unknowns within the rule of law movement:

Clearly law is not just the sum of courts, legislatures, police, prosecutors, and other formal institutions with some direct connection to law. Law is also a normative system that resides in the minds of the citizens of a society.76

Major questions abound, still unanswered. For example, how does the will to reform develop? Can it be generated and if so how? Should we assume that institutions change through gradualist reform processes willed by persons inside the system? Does public pressure play a major role? What about abrupt, drastic change provoked by persons outside the institutions who are dissatisfied with their function or who have their own goals about what institutions to have?77

Indeed, these are the critical questions to be asked about efforts to support the rule of law and build respect for human rights. Since questions of social change and political will are unfamiliar to development and legal experts, they should invoke the practice of legal inquiry and call on expert witnesses to explain the phenomena.78 Fortunately for those who seek answers to the “political will” questions that have vexed rule of law efforts, these questions have been the subject of generations of study in the social sciences.

.   .   .

In order to analyze the dynamics of social change, social scientists have carefully dissected the movements that successfully advocate for broad reform. Multiple studies have examined the roots and growth of efforts like the US civil rights movement of the mid-twentieth century, the Indian independence movement of a slightly earlier era, the South African antiapartheid movement, democracy movements in Russia and Eastern Europe, and the women’s empowerment movement in Chile.79 The results of these studies have led to evolving views about what creates political will for change. Until the 1970s, the dominant perspective in the study of social movements was “classical collective behavior” theory, which held that social movements come about because of the spontaneous behavior of aggrieved parties responding to increased discontent.80 Following that, the “resource mobilization” and “political process” theories proved to better fit the available data. Those theories hold that social movements derive from more rational and strategic action constrained by external societal forces like governments or elites.81

Currently, the most credible observers of social movements find a middle ground. They see a combination of these psychological and structural factors to be present when a successful movement gets its start. For example, a study of the Tallahassee, Florida, civil rights movement found that key roles were played by both impromptu, passionate marches and the activities of existing student, church, and NAACP (National Association for the Advancement of Colored People) organizations.82 Similar combinations of emotion and structure were present in the resistance to apartheid, opposition to Communist rule in Eastern Europe, and the anticolonialism movement.

Viewed through the lens of this social movement research, it becomes clear why rule of law investments in Haiti and elsewhere have had such limited success in overcoming the “political will” barrier to reform. The strategies of multilateral and bilateral investors in law reform concentrate on winning the hearts and minds of the judicial and political elite, but these efforts are undermined by the fact that the current systems’ dysfunctional nature provides substantial benefits to those very elites. As Gary Haugen, president of the law reform organization International Justice Mission, has written, “Elites have little or no incentive to build legal institutions that serve the poor. A properly functioning legal system would only limit their power—and require a substantial commitment of financial and human resources.”83 Or, as the Haitians put it, Moun rich, pa fé krim. The history of social movements, including Haiti’s own grassroots efforts to overcome slavery and remove Jean-Claude Duvalier and post-Duvalier dictators, shows that successful reforms are not likely to be initiated by the judges, prosecutors, or police. Instead, they will be initiated by the vast majority of Haitians who are economically poor, disenfranchised, and highly skeptical of the current justice system’s commitment to democracy and human rights. Thus, the problem with rule of law investments is clear: social change comes from the bottom up, but rule of law dollars have been flowing from the top down.

Social movement history shows that reform-minded organizations like BAI and IJDH provide the platforms on which the aggrieved majority acts. And social movement outcome research shows that the relative strength of these organizations pushing for reform, as measured in terms of size, network ties, internal organization, and fundraising ability, will ultimately determine the success of any reform efforts. An oft-cited example is Aldon Morris’s analysis of the organizations supporting the 1960 African American sit-in movement, a pivotal development in the US civil rights struggle.84 In the Haitian rule of law context, the obvious analogs to these civil rights reform organizations are BAI, IJDH, and other groups pushing for reform. Properly supported, these existing and evolving law reform groups and their leaders are poised to play the pivotal roles that social movement historians, along with iconic movement organizers like Saul Alinsky, have long predicted for them.85 As Kirsti Samuels notes in her 2006 World Bank report discussing the future of the efforts to instill the rule of law, “Domestic political reform pressure and local political reform champions are essential for real [rule of law] change. There must be a systematic focus on identifying and supporting ‘agents of change’ who have a driving will to reform.”86

In Haiti, these hoped-for agents of change are already in place, in the form of BAI and IJDH, their leaders, their clients, and their colleagues. The lesson of social movement studies is that these activists are likely to lead the way toward Haiti’s adopting and respecting the rule of law. BAI provides the indigenous leadership that is the foundation of any successful reform effort. And social movement studies show that IJDH, with its US-based fundraising capabilities and access to international media and decision-makers, also provides a needed component of the campaign to instill the rule of law in Haiti. The US women’s suffrage movement, the Indian independence movement, the US civil rights movement, the South African antiapartheid movement, and the US farm worker movement, among many others, were all supported financially by individuals and organizations who could readily obtain funding and attention to sustain the movements.87

A dramatic example of the value provided by outside supporters of social movements is provided by Craig Jenkins and Charles Perrow’s study of US farm worker movements. In comparing a failed 1946–1952 attempt by the national Farm Labor Union to organize farm workers with a successful effort by the United Farm Workers in 1965–1972, Jenkins and Perrow found no difference in the levels of farm worker discontent, the talents and dedication of the organizers, or the methods of contention. The difference between success and failure, they concluded, was the support of outside “liberal” groups like church organizations and organized labor, which was far more substantial for the latter movement. Jenkins and Perrow conclude that this scenario was not just fortuitous to the second movement, it was a prerequisite for its success: “Are deprived groups like the farm workers able to sustain challenges, especially effective ones, on their own? We think not. . . . For a successful outcome, movements by the ‘powerless’ require strong and sustained outside support.”88

The global movement against apartheid in South Africa provides a notable recent example of an effective local-transnational advocacy partnership with characteristics very similar to the BAI-IJDH relationship. A lesser-known precedent can be found in Chilean legal advocates’ documentation of human rights abuses during the 1970s and 1980s. Indigenous advocates compiled damning evidence of injustice, which was then used by transnational human rights groups to pressure the Chilean government and obtain consistent UN condemnation of the government’s human rights record.89

.   .   .

In this tradition, BAI and IJDH engage in an ambitious agenda of human rights advocacy. Their docket includes community-based programs on rape accountability and prevention, housing rights, and prisoners’ rights, along with international advocacy for fair elections in Haiti, earthquake response, and immigration rights for the Haitian diaspora. BAI helps organize street-blocking protests by camp dwellers facing eviction, and loud, aggressive demonstrations in protest of the UN’s cholera response. BAI even houses multiple grassroots organizations and an independent newspaper in its Port-au-Prince offices. High-profile litigation, such as the claims on behalf of Duvalier victims and cholera victims, serves a vital movement-building role by “framing” the grievances of the Haitian people. Erving Goffman, in his influential 1974 book, Frame Analysis: An Essay on the Organization of Experience, outlined the process of individuals constructing their own reality by organizing events in a way that gives coherent meaning and guides their future action.90 Framing includes the use of provocative words and language to mobilize action, with notable contemporary US examples being anti-abortion advocates’ labeling of late-term procedures as “partial-birth abortion,” or the Occupy movement’s “We are the 99%” slogan. As Robert Benford and David Snow put it, the social movement organizer’s task is to create frames that will “move people from the balcony to the barricades.”91

It may seem obvious that a dysfunctional system and its political leaders would be blamed for a widespread lack of justice. But research on the psychological phenomenon of “system justification” shows a common human predisposition to defend and justify the status quo, even among those who are most harmed by the existing system.92 Therefore, social movements must organize around issues that are framed in sympathetic terms, and the terms must be understandable to the population at large, the media, and the leaders who are being pressed to make changes. When advocates like BAI and IJDH directly confront tangible, ground-level instances of injustice, such as sexual assaults by the Haitian police or government evictions of post-earthquake camp dwellers, they become ideal frame articulators. The lawyers and other advocates provide the empirical credibility of the collective action frame, which is a key factor in determining whether the frame will have resonance. Specifically, social movement history indicates that collective protest stands a better chance of success when movements identify victims of injustice and amplify their victimization into “injustice frames” in advance of calls for change.93 A recent example was provided by the brutal death of a young antigovernment activist at the hands of Egyptian police, which led to the rallying cry “We are all Khaled Said” that animated the 2011 Arab Spring antigovernment protests in Cairo.

The framing process is particularly crucial when the aspiring movement is presented with a galvanizing moment or crisis. High-profile grievances, whether the subject of formal litigation or not, are often ideal vehicles for providing both the galvanizing moment and the opportunity to frame the issue as an injustice applicable to a broad population. The most iconic US example of both framing and galvanizing is the litigation challenging racial segregation in public schools, which culminated in the 1954 US Supreme Court decision in Brown v. Board of Education rejecting the concept of “separate but equal.” Ironically, the Brown decision had little immediate effect on school segregation, but it has been described by Richard Kluger as “the catalytic event that began the Second Reconstruction paralleling the one after the Civil War,” and as the “parent” of the mass civil rights movement.94

A similar triggering effect was caused by a 1971 International Court of Justice ruling against continued South African control and apartheid-themed occupation over an area then called “South-West Africa.” The ruling led to statements of support from church leaders, educators, and tribal chiefs, followed by widespread strikes that led to more favorable labor agreements and continued the momentum toward the eventual liberation of South-West Africa into the independent nation of Namibia. Subsequent public interest litigation in southern Africa helped chip away at tangible components of apartheid, such as pass laws and prisoner abuse, as well as apartheid’s veneer of invincibility.95

As BAI and IJDH show by their work with community organizing and international lobbying, legal rights advocates can also operate in venues far beyond the courtroom. In 2007, lawyers in Pakistan conducted high-profile street demonstrations against President Pervez Musharraf’s attempts to dismiss the country’s chief justice and impose emergency rule.96 In another example, lawyers teamed with traditional social movement organizers to educate and empower black villagers to block a forced removal in apartheid South Africa. Also in South Africa, legal advocates supplemented rights-oriented litigation with nonviolent resistance to attempts to remove blacks to “homelands,” and helped inform and empower the country’s labor movement, which played a key role in opposing apartheid.97 An historical example of the key non-litigation role that lawyers can play in framing a grievance and triggering broader action is found in the removal of Guatemalan dictator General Jorge Ubico y Castaneda in 1944, when forty-five lawyers wrote a series of articles in a Guatemala City newspaper and became the first citizens to publicly call out the general about corruption in the judiciary. The articles triggered teacher and student protests, demonstrations, and a public strike. Within a month, Ubico resigned.98

.   .   .

Jean Sénat Fleury is not a social movement historian, but he certainly knows about the challenge of building the rule of law in Haiti. Fleury worked in the Haitian judicial system for eighteen years, moving up from a role as local justice of the peace to become an instructor at both the National Police Academy and the School of Magistrates. He eventually became a respected juge d’instruction, or investigating magistrate. In November 2004, Fleury was assigned the case of Father Jean-Juste. Jean-Juste had been dramatically arrested and jailed by the coup government he had been criticizing, and Minister of Justice Bernard Gousse had publicly accused the priest of terrorist intentions and murder. But in Fleury’s courtroom, the government could not produce a single witness, document, or other evidence to link Jean-Juste to any illegal activity. Fleury ordered that Jean-Juste be released. Justice Minister Gousse in turn decreed that all of Fleury’s cases be taken from him. Another judge was assigned to the Jean-Juste case, and the priest was rearrested. Fleury resigned in protest.

Fleury has since written several books and continues to advocate for the rule of law in Haiti. His 2009 book, The Challenges of Judicial Reform in Haiti, is dedicated to his friend Laraque Exantus, a prosecutor who had been investigating the 1993 murder of Justice Minister Guy Malary, a killing that was rumored to be an operation of the Haitian military and police. Exantus himself was kidnapped from his home in February 1994, and was never seen again. In his book, Fleury strongly agrees with the consensus that most of the international efforts to reform Haiti’s justice system have failed, and that the current system achieves the double distinction of being both distrusted and inaccessible. Like every other indictment of the Haitian justice system, Fleury’s book singles out political will as the foundation essential for any meaningful reform: “Without the political will to make the changes that guarantee each citizen’s constitutional rights, the State will inevitably sink beneath the combined flood of financial crime, removing the last defenses against brutality and harm from smuggling, armed gangs, and the anarchy of an atrophied banking system that drowns legitimate businesses.”99

Speaking from his home in Boston, where he immigrated to after his clashes with the Haitian government, Fleury talked about the requirements for creating that political will in Haiti. “There are many poor people in Haiti, and these people’s voices need to be heard. The work of organizations like BAI can give a voice to these people, and the international partnership gives them credibility, and helps keep them safe from reprisals within Haiti.”

Fleury has worked with Mario Joseph and Brian Concannon on many cases, including the Raboteau and Jean-Juste litigation, and he praises them personally as skilled and effective attorneys. But Fleury puts special emphasis on the grassroots organizing and communication efforts by BAI and IJDH: “Giving a voice to the people who do not have access to justice is more important than their work inside the courtroom. When justice is difficult to find in a courtroom, and it certainly is in Haiti, you have to push to find it outside.”


4

The Raboteau Trial

The Haitian military leaders who had overthrown the elected government led by Jean-Bertrand Aristide in 1991 knew they were governing in contradiction to the popular will. They had removed Aristide in September of that year, less than ten months after he won 67 percent of the votes cast in the first true democratic election in Haitian history. So the Haitian army, led by Lieutenant General Raul Cédras, systematically and ruthlessly cracked down on any resistance to their rule. “We the people elected Aristide,” pro-democracy activist Marie Denise Fleury would say later. “When the people have said yes, it is like a tattoo. When the people have said yes, you have to cut the people to erase this ink.”1

The army’s efforts to erase this resistance were bolstered by the paramilitary group FRAPH, the Revolutionary Front for the Advancement and Progress of Haiti. “The armed barricades that were common at this time were manned not by the military, but by FRAPH,” said Colin Granderson, who led the UN/OAS Civilian Mission in Haiti during the years of the coup government. “Clearly, FRAPH had significant money with which to organize and have a presence. And the FRAPH leaders flaunted this; they were everywhere.”2 Much of that money appeared to come from the United States, and it was later confirmed that FRAPH leader Emmanuel “Toto” Constant was on the payroll of the Central Intelligence Agency.3 Working together, the Haitian military and FRAPH killed an estimated three thousand Haitians in the three years following the 1991 coup. They tortured, raped, and displaced thousands more.4

The attacks were not random. “During the coup years, there was a period distinguished by the systemization of repression that took the form of attacks against a specific part of the population,” said Camille LeBlanc, Haiti’s minister of justice in 2000–2001.5 In other words, the army and FRAPH were intent on killing off their opposition. A part of the population that attracted special interest was located in a small, crowded, and very poor shantytown section of the coastal city of Gonaïves. The area was called Raboteau.

“Gonaïves is very important in our history,” says Fritz Dèsir, then and now a resident of Raboteau. “Every country has a center of resistance. For Haiti, it is Gonaïves, and Raboteau in particular.” Opponents of the coup government began to congregate in the Raboteau area, some of them coming from the nearby communities and some traveling from other parts of Haiti to join like-minded colleagues. As Dèsir tells it, the movement’s philosophy was straightforward: “We elect a president, and this president should be returned to Haiti. So we try to express our resistance pacifik—peacefully.” They conducted demonstrations in the narrow streets of Raboteau, carrying signs that said Fok prezidan konstitisyonel la tournen (The elected president must return) and Aba Cédras (Down with Cédras), and singing songs with verses like Nou pap aksepte viv nan kondisyon sa yo (We do not accept living in this condition). When OAS observers were present in the area, the soldiers would allow the protesters to demonstrate. When the observers left, the soldiers’ forbearance went with them. In response, the demonstrators planned sudden, quick protests that lasted only until the military and FRAPH forces stormed in to break them up. The demonstrators would then run and hide in homes or flee to small fishing boats in the nearby Gulf of Gonâve, which leads to the Caribbean Sea. “We called the sea ‘The Embassy,’” says Charles Eddy Joseph, one of the movement leaders. “It was our safe place, where they could not get to us.”

After the soldiers left, the movement leaders would return to shore. But during these same months, tens of thousands of Haitians took to the sea with more long-term escape in mind, many heading to the United States in small boats. The resulting refugee crisis and an international activist campaign focused attention on Haiti’s military leaders, and in 1992, newly elected US president Bill Clinton publicly committed to supporting Aristide’s return. Feeling the pressure, the military and FRAPH increased their presence in Raboteau. Observers like Father Daniel Roussière of the Gonaïves branch of Commission Justice et Paix, a Catholic human rights group, saw storm clouds gathering. “This was not about killing a few people, but killing the resistance movement. To kill this resistance, they had to strike the Haitian people in one of the hearts of the resistance, which was Raboteau,” he said.6 The military and paramilitary felt the need to send a message, said Michèle Pierre-Louis, the longtime director of the Foundation for Knowledge and Freedom and later the prime minister of Haiti from 2008 to 2009. “Clinton had taken power and Aristide’s return is on the horizon,” Pierre-Louis said. “[So the military says] ‘You want to participate [in the government]—well, see what will happen to you. And we have the power to do it. The power to exterminate you. Because you don’t count in this society, and we want it to stay that way so that you will never count.’”7

The first concerted blow against the Raboteau resistance occurred on April 18, 1994. Military and FRAPH members attacked the area, apparently looking for leaders of the pro-democracy movement, especially a man named Amiot Métayer. Typically, movement leaders like Métayer stayed out of sight as much as possible, so a favorite strategy for the coup government was to attack the family and community of the leaders so as to lure the preferred targets out. Troops stormed into Raboteau on the eighteenth, but leaders like Métayer and Charles Eddy Joseph were able to escape to the sea. Apparently acting on the mistaken belief that Raboteau resident Valcius Valcin was Métayer’s father, soldiers began beating the man with clubs and rifle butts. “He was an old man, blind for twenty-seven years,” says Marie-Denise Fleury, who witnessed the attack.8 The next morning, Valcin died from his injuries.

In the early morning hours of April 22, the military and paramilitary returned to Raboteau, this time with a much larger force and a more sophisticated plan of attack. Mary Nicolas remembers waking up before dawn on the twenty-second to the sounds of soldiers breaking down her front door. As she and her family fled out the back, gunfire sounded behind them. Charles Eddy Joseph ran too, and saw several others gunned down as they fled. Soldiers had circled the neighborhood before charging into homes, and were spraying automatic weapon fire. The soldiers grabbed people and forced some into the sewage canal. Fleury was kicked by soldiers and had a gun held to her head. Jean Claude François saw several people being beaten by soldiers. Many Raboteau residents ran to the reliable escape route of the sea, but “The Embassy” was no longer a sanctuary for them. While Haitian army and FRAPH members chased people out of the neighborhood, other military soldiers and members of the paramilitary lay in wait on the shore and in boats, machine guns in hand. When the Raboteau residents ran to the harbor and tried to climb into boats to make their escape, the armed men opened fire.

No one is sure how many people were killed in Raboteau that morning, but the consensus is that between ten to twenty people were murdered, dozens injured, and several others arrested and tortured. The attack plan included a regimen for disposing of the bodies in a way that would eliminate evidence of the massacre. Victims’ legs were tied together and pieces of iron or brick affixed to them so that the bodies would sink when thrown into the sea. Some corpses that did not completely sink floated to shore a few days later. Other bodies were buried in shallow graves that were soon dug up by pigs and dogs. For several weeks, residents would see animals walking the streets of Raboteau, carrying human body parts in their mouths.

As the Raboteau community grieved, the Haitian diaspora kept up the pressure on the US government to return Aristide to leadership. Their calls for action were buttressed by brave eyewitnesses who snuck out of Haiti to deliver reports of coup leaders’ abuses, Haitians who conducted hunger strikes in immigrant detention centers in the United States and on Guantanamo Bay, and an international network of sympathetic journalists and activists.9 Finally, in October 1994, the Clinton administration helped restore Aristide to his elected post in Haiti, but only after first compelling Aristide to provide amnesty for those who had carried out the coup.10 The US military allowed the Haitian military and FRAPH high command to flee Haiti, and the United States seized tens of thousands of pages of documents from army and FRAPH headquarters, including gruesome evidence of torture sessions whose victims had been depicted in photographs that were pinned to office walls like trophies. (For several years, the United States refused repeated requests to return the documents to the Haitian government.)11 After a popular poll showed 62 percent of Haitians supported eliminating the military, Aristide disbanded the army.12

The amnesty Aristide was forced to grant covered only the actions of the actual September 1991 coup, and none of the many atrocities that occurred in the following three years. So Aristide founded Bureau des Avocats Internationaux, and charged it with the mission of providing non-Haitian attorneys to assist the Haitian government in the prosecution of human rights violators. Under this original model, BAI received government funding and was supervised by Miami attorney and longtime Aristide advocate Ira Kurzban. Aristide and Kurzban’s aim was to bring the talents and resources of international lawyers to the process of reforming the Haitian justice system.13

Florence Elie, the coordinator of the Raboteau trial for the Haitian government, said that these prosecutions were the first step toward Haiti moving past the tragic coup years. “After a long period of repression, it is very important that the victims be recognized—that the truth be brought up so that everyone can have the cathartic experience and make sure that it is behind us,” she said. Elie is herself the widow of a political murder victim, the assassinated Haitian justice minister Guy Malary. “We need to make sure we have the strength to build instead of always going back to the past,” she said.14

It was a sound philosophy. But, for Haiti, it was a novel one. The formal legal system had never before played a role in dispensing justice after a regime change. After Jean-Claude Duvalier was forced out of Haiti in 1986, several villages created ad hoc tribunals to prosecute the tontons makouts presidential militia, but dozens more makouts were hunted down and killed by vengeful mobs.15 A chant from a Vodou justice-seeking ceremony reflected the prevailing view of the official legal system: “There is a state, but there is no justice. Lend me a chair so I can sit and watch them. It’s their country. They’ll do what they want.”16 Haitian lawyers and judges could not afford to be any less cynical, Brian Concannon says, even in the heady days after Aristide was returned and the army dissolved. The lawyers and judges were “worried about making enemies because they didn’t know who would be on top next time,” Concannon says. “Based on Haitian history, it has been a fair bet that there’ll be a coup on a fairly regular basis.”17

But the Raboteau community resisted any urges to take matters into their own hands, and instead looked to the official legal system for justice. After Aristide’s return, they redirected their activism toward pushing for prosecution of those responsible for the April 1994 attacks. They created a Raboteau victims organization and conducted regular demonstrations in the town square, singing “If you are not corrupt, arrest the criminals / We demand they be judged, those murderers, judge them! / Don’t you hear us?”18 Reed Brody, now an attorney with Human Rights Watch, worked at BAI for a time in its early days. “The impetus for justice came from below,” he says. “In Raboteau, it was the strongest. Precisely because the victims themselves were demanding justice is why, in Raboteau, you could break through this inertia, remove the obstacles, to overcome the fact that the US was holding the documents, that the really top [army and paramilitary] guys were out of the country.”19

The first test for the BAI and Aristide government plan to prosecute human rights violations came in the trial of the alleged killers of Guy Malary. After speaking out in opposition to the coup government, Malary had been gunned down in broad daylight in Port-au-Prince on October 14, 1993. Two men, former Army corporal Jean-Romique Antoine and civilian Robert Lecorps, were charged with the murder and brought to trial in July 1996.20

Concannon was newly hired by the BAI and did not participate in the trial. But he watched the proceedings, and saw several problems. The prosecution relied too heavily on accounts of eyewitnesses and did not bolster the testimony with enough documentary evidence, Concannon thought. The chief prosecutor did not interview the Malary murder eyewitnesses before trial, and the same prosecutor signaled his lack of interest in the case to the jury. That jury was made up of wealthy and well-connected Haitians. One juror was the anchorman for the government-controlled TV station during the coup period, and two others seemed to be personal friends of the defense counsel. BAI lawyers participated in trial preparations but did not actually represent the victim in the case, nor did they have a Haitian lawyer on their team. Overall, Concannon thought, the prosecution’s case was weak. When the fifteen-person jury returned a not-guilty verdict for the Malary defendants, he was not surprised. Concannon had recently been assigned to the Raboteau case, and he vowed to learn from the mistakes he saw.

.   .   .

Even before the unsuccessful Malary trial, BAI was reconsidering the original Aristide-Kurzban plan to staff the organization with only non-Haitian lawyers. With other BAI lawyers working on the Malary case, it was left to Concannon to interview and hire two Haitian attorneys. He chose Mario Joseph and one other attorney, and proceeded to finalize the hires. “Then I mentioned something I thought would not be a controversial point,” Concannon recalls. “I said, ‘By the way, we have to have no boundaries here. Even though you are lawyers, if you have to go to a poor person’s home to interview them, you’ll need to be willing to do that. You’ll need to make photocopies yourself a lot of the time. We’ll be representing the poorest of the poor in Raboteau and meeting them where they are, so you’ll need to get in the mud figuratively and literally sometimes.”

Both of the lawyers looked at Concannon and said, “Absolutely not.” The Haitian culture and strong message of law school training both hold that lawyers exist above the level of the poor masses and are expected to maintain that distance. Then and now, Haitian lawyers spend their days in their offices or in court, where they make speeches that are eloquent but often somewhat disconnected from the realities of their clients’ lives. Concannon’s offhand request to break down barriers was offensive to Joseph and the other attorney. They had no intention of debasing themselves and their profession the way the young American lawyer was suggesting. The hiring negotiations broke down, and the three agreed to think about their positions and get back together later. Ultimately, the Haitian lawyer slated to be hired with Joseph at BAI turned down the job. By that time, Concannon understood better. “I am sure he is still proud of standing up and defending the dignity of Haitian lawyers from the imperialist jerk who would demean his noble profession,” Concannon says. “I get it now, but we were going about the advocacy process in a different way.”

Joseph decided to accept the job. It was not the first time Mario Joseph found himself traveling a different path than that of the typical Haitian lawyer. Joseph describes his childhood in warm terms: his memories include swimming and fishing in the Artibonite River with his brother, his cousins, and his friends. “Even if you have money or can be close to a beach, to me the best place to relax is the river,” he says.21 But Joseph’s family also knew hunger. They had no access to electricity, and many of his relatives never went to school.

Joseph’s background of rural poverty meant that he struggled to afford his own schooling at every turn. At one point, he started his own small school, teaching math to young students, saving the meager tuition money he received from those students to pay the bills for his own legal education. Even as a first-year law student at the State University in Gonaïves, Joseph began sitting in the Peace Courts (the lowest court level in Haiti), helping peasants translate French court documents into Creole. “Mario was always different from other Haitian lawyers,” Kurzban says. “He comes from a background where he really understands what it means to be voiceless, poor, dispossessed, and he chose the path of speaking for people who are the most vulnerable.”

So Joseph was happy to sign on to work with BAI, and eager to take on the challenge of representing the poor who were victimized by human rights abuses. He was not quite so eager to be working with Concannon. The two young lawyers—Joseph was then thirty-three, Concannon thirty-two—eyed each other warily across a wide gap of culture, privilege, and language. Concannon appreciated Joseph’s clear affinity with Haiti’s poor and never questioned Joseph’s integrity, an unusual quality among Haitian lawyers participating in a deeply corrupted system. But Concannon felt that Joseph was, like many other Haitian attorneys he had observed, more attentive to oral presentations than the written work of practicing law.

If anything, Joseph was even less impressed with his new partner. Interviewed for a 2003 report by the Harvard University Project on Justice in Times of Transition, Joseph said that he knew that Concannon was proud of his French and his efforts to master Creole. But Joseph did not think Concannon’s French was up to par and thought Concannon was deluding himself about his Creole skills. For several months, while he weighed whether Concannon was in fact a CIA agent sent to undermine the Aristide administration, Joseph measured every word he said in front of his American colleague. He did not think he would have to hold his tongue long, because Joseph thought the Raboteau trial would be prepared for and wrapped up within a few months. After that, he was sure, Concannon would leave Haiti.22

.   .   .

Years later, Joseph spoke about the experience of starting work at BAI. “All of my colleagues ridiculed my work, or dismissed it because I was using my talents on behalf of people without much social status. They thought I was bringing down the exalted position of the attorney. But as we developed our program, people saw that we had talented lawyers from the US coming down to volunteer to work with us. And most importantly, they saw us winning: winning in Haitian courts against more prestigious lawyers, and winning in international courts.”

By now, Mario Joseph’s name appears to be attached to the suffix “Haiti’s most prominent human rights lawyer.” To international advocates, human rights agencies, and even the New York Times, it is his unofficial title.23 In 2013, he was one of three finalists for the Martin Ennals Award for Human Rights Defenders, an award bestowed by a coalition of ten international human rights organizations, including Amnesty International, Human Rights Watch, and the International Commission of Jurists, and sometimes referred to as the Nobel Prize for human rights.24 The recognition is derived in part from the enormous breadth of Joseph’s hybrid work as a lawyer/organizer/activist/spokesperson. In the current cholera case, for example, Joseph interviews and retains the clients, drafts or reviews all legal pleadings, helps organize the street demonstrations, coordinates the intra-Haiti media outreach, and is the chief liaison between the Haitian lawyers and other individuals involved with the case, including advocates with the international human rights agencies, lawmakers, and global media personnel. “The level of work he does simply cannot be done by one person, so I am still not sure how he pulls it all off,” says Kurzban. “He has to be the voice of the people who have no voice all over the country, and that seems to be an impossible burden.”

Paul Farmer says that Joseph is one of his heroes, in part because he empowers others who work for justice in Haiti. “Pro-democracy and human-rights activists know that if they are arrested or ‘disappeared,’ Mario will be there to fight for their freedom. That gives some people the courage they need to act, and others the patience they need to act non-violently,” Farmer says. “By helping Haitians enforce their civil rights, including their rights to organize, to send their children to school, and to free and fair elections, Mario is making profound social changes in Haiti.”25

Part of the challenge of being a human rights leader in Haiti is managing the actions of angry comrades in a society where violence has been a common reaction to injustice. During a Port-au-Prince march near the National Palace to commemorate the one-year anniversary of the earthquake, demonstrators looked up to see large pieces of concrete flying through the air. Some of the Haitians participating in the demonstration were throwing rocks at MINUSTAH soldiers patrolling the area surrounding the group. Joseph’s response was to immediately expel the rock-throwers from the demonstration. Some hard feelings ensued, but a message was delivered: no matter how justifiable your frustration may be, nonviolence is a nonnegotiable component of being a part of the cause he and BAI are working for.

People who know Joseph bring up his bravery so often that the praise becomes eerie, as if one is hearing the prelude to martyrdom. Joseph’s era of living dangerously began immediately after the 2004 coup. He and BAI were closely associated with the departed Aristide, whose supporters were targets of the coup government. Joseph left Haiti after the coup only long enough to settle his wife and children in Miami, where they eventually received political asylum because of the danger to them in Haiti. Then, just ten days after Aristide was forced out, and against all advice, Joseph returned to Port-au-Prince and BAI. Since then, shots have been fired into his office and he has received multiple death threats, including a bullet sent to him in an envelope. Amnesty International issued an Urgent Action alert in 2004 regarding Joseph’s safety, and he often stays in different places for security reasons.26 As recently as October of 2012, another Amnesty International alert was issued for Joseph’s safety after the former chief prosecutor of Port-au-Prince claimed he had been ordered to arrest Joseph.27 At the same time, Joseph received a new series of death threats.

No one in Haiti takes such threats lightly. One of Joseph’s fellow Haitian pro-democracy activists, Lovinsky Pierre-Antoine, was abducted in August 2007 and has never been heard from again.28 “Mario is the most courageous person I know,” says Kurzban. “You have to appreciate Haiti to understand how his life is in danger every day. In Haiti, ministers of justice have been executed, and human rights advocates have been executed. If Mario is perceived as a threat to the old-line Duvalierists or the elite, they will execute him. They have no compunction about that.”

Joseph’s personal commitment and his own life history of overcoming poverty have earned him the loyalty of Haiti’s poor and the praise of international supporters of human rights. “You have the sense of this person who was born and put on this earth to do what he is doing,” says international philanthropist and IJDH supporter Karen Ansara. One of Joseph’s gifts is his ability to project a powerful presence when making public speeches, a quality Ansara refers to when she calls Joseph the Martin Luther King Jr. of Haiti. “When he speaks, it is riveting because he speaks with so much passion and real experience to back it up. He is a prophet. He is the person who speaks truth to power.”

Like all talented speakers, Joseph varies his approach according to his audience. On December 9, 2011, wearing a T-shirt and baseball cap, he addressed a protest outside a MINUSTAH base in St. Marc. Joseph sharply condemned the UN for its role in the cholera outbreak and led the crowd in turning directly to the UN soldiers lined up in front of the base. “Who brought us the kolera?” he yelled in Creole, pointing to the base. “MINUSTAH!” the crowd responded. He repeated the call-and-response several times, and the crowd pointed to the soldiers each time. “This is just the beginning,” he said. “Next time, we will protest in Mirebalais, where they defecated in our water!” The crowd cheered. “We need jistis!” Joseph yelled. “Can we wait?” “No, we can’t wait!” the crowd responded, jumping up and down and waving their hands. Then all joined in a hand-clapping, jumping chant of “Jistis ak reparasyon [justice and reparations], jistis ak reparasyon, jistis ak reparasyon!”29

A few months later, wearing a suit and tie, Joseph was the guest of honor at a gathering of human rights lawyers in New York City. In decidedly more measured tones, and in English, he said:

I cannot address a group of people so committed to using the law to advance social justice without discussing the roots of injustice in my country, Haiti. Some of the roots of our injustice lie underneath Haitian soil, from decisions and actions by political, social and economic leaders. . . . But many of the roots of Haitian injustice extend north, starting in places like New York and Washington. . . . If the roots of our injustice extend to powerful countries, it is essential that the fight for our justice extend there, too. Right now the fight for justice in Haiti is a heavy load, because we feel we are fighting the UN, the US, and many other powerful actors. I invite everyone here to join the Haitian people in this struggle. Together we can make the load light enough to carry, and establish the just society that my people deserve.

The New York lawyers gave him a standing ovation.

Within Haiti and beyond, Joseph is reversing the popular imagination of what a Haitian lawyer can be, says Mildred Trouillot-Aristide, the wife of Jean-Bertrand Aristide and a lawyer and human rights activist herself. “Mario has established himself as the human rights–centered and victim-driven voice on legal, political, social, economic, and health injustices that plague Haiti,” Trouillot-Aristide says. “That says a lot—because it is far from the typical role or perception of the Haitian lawyer. Beyond Mario’s considerable legal work, I think that his legacy will be his contribution in changing the lawyer’s image in Haiti and setting new national standards on defending human rights—while showing young lawyers what is possible.”

An object lesson of Joseph’s role was provided one day in 2009, when a team of physicians from Partners in Health and lawyers from BAI arrived at a rural prison near Hinche and set up in the prison yard. The prisoners were allowed to go out of their cells to see the doctors and lawyers, and dozens of men came streaming out. In their wake, however, was another man, crawling in the dust, using his elbows to propel himself forward while his legs dragged uselessly behind. Dr. Evan Lyon of Partners in Health and Joseph spoke to the man and learned he was imprisoned because his son had been accused of stealing a cow. The son had fled to the Dominican Republic, so the man was put in jail in his place. Shortly after his arrest, the father suffered what appeared to be a paralyzing stroke. “I have never seen any problem of any kind fixed so quickly in Haiti,” Lyon recalls:

Mario just sprang into action, heading immediately to the local courthouse to gather documents and find this guy’s file. Within an hour, we were in front of the local judge and Mario has me explain the medical situation and he argues the legal perspective. Sure enough, this guy was given his release.

One of the nice things about Mario is that he didn’t say, “Look at me, look at the nice thing I did.” Instead, he just said it was silly that this kind of intervention needed to happen in the first place. He provided a very meaningful and staggering critique of the state of the law that this man would be put in this situation.

IJDH staff attorney Nicole Phillips has observed Joseph working on the international stage, translating for him in meetings with UN delegations and at human rights conferences. She has watched delegations of global activists line up to hug him, saying “You are my brother!” She remembers accompanying Joseph to multiple meetings at the US Social Forum in Detroit five months after the 2010 earthquake. Joseph was shocked to learn about the massive evictions connected with the US foreclosure crisis, and found solidarity with others who were fighting for housing rights just as he was doing in Haiti. It being so soon after the earthquake’s devastation, emotions were still running high, and activists from around the world wanted to speak with Joseph and share their sorrow. “He was so patient and so willing to talk to people, over and over again, about the suffering going on in Haiti,” Phillips says. “On a personal level, he was coming from a place that was truly selfless, and you can’t help but connect with that.”

.   .   .

As Joseph and Concannon would later admit, they began their work on the Raboteau case with very little idea of the scope of the challenge ahead. “A human rights case in Haiti presented a completely blank page,” Concannon says—except for the black mark of the Malary trial.30 So the first mandate of the Raboteau prosecution was to avoid the mistakes of the Malary prosecution.

By Concannon’s estimation, the biggest problem in the Malary trial was that the Haitian system was simply not yet prepared to handle some critical prosecution tasks, including detailed fact investigations. He and Joseph decided that BAI’s role would be a flexible one, with the overall goal of providing whatever support the official Haitian system needed for the Raboteau case. “Our main contribution was to accept no excuses for failure: we took it upon ourselves to make sure that the system worked at every level necessary to have a fair trial. We didn’t do it all ourselves—there were lots of others doing great work. But we would never accept that the case wasn’t going to work because someone else didn’t do their job,” Concannon says now. “I think this is an important point, and one that has defined our work from the beginning. I have seen over and over again, in legal and development programs, both that the programs are not calibrated to the actual challenges, and that the foreign actors define success by their completion of certain defined tasks, rather than ensuring an overall result. The programs inevitably fail when engaging with reality, so then the blan [Creole for “foreigners”] throw up their hands and say, ‘We did what we could . . .’ and blame Haiti or Haitians for their predictable failure.”

Joseph and Concannon began spending most of their days in Gonaïves, away from the BAI offices and their homes in Port-au-Prince, searching for witnesses and victims during the day and staying in the homes of friends at night. With Haiti’s low rate of literacy, the most effective form of mass communication was by radio, so Joseph and Concannon began speaking on radio shows, encouraging those with information about the massacre to come forward. By now, over two years had passed since the attacks, and it was impossible to create a reliable, factual picture of the events from scratch. So Joseph’s and Concannon’s efforts were aided by the work of a courageous Raboteau justice of the peace, Jean-Baptiste Dorismond. Dorismond had defied the obvious wishes of the brutal coup government by going door-to-door the day after the 1994 killings, interviewing witnesses and documenting damage caused to homes. The French priest Father Daniel Roussière also assisted in the immediate aftermath of the attacks, gathering medical records and collecting witness statements.

Based on their fact-gathering and research of the Haitian penal code, Joseph and Concannon drafted a complaint for their victim clients. In October 1996, they filed the claim in court, marking the beginning of the formal legal process. An investigating judge, the juge d’instruction, had already been working on the Raboteau case, but it would be several more years—and multiple intervening changes in investigating judges—before a final ordonnance, or criminal charging instrument, was issued by Judge Jean Sénat Fleury of the Gonaïves Trial Court. (As described in Chapter 3, Fleury was the same judge who would in 2004 order the release of Father Gérard Jean-Juste, only to have the coup government’s justice minister order Fleury removed from the case and Jean-Juste rearrested.) An investigating judge in the Haitian judicial system has many duties that are similar to those of the charging prosecutor in the US system, and the judge does not preside over the same trial that he investigated. Joseph and Concannon worked with Fleury to produce a 173-page-long ordonnance outlining the charges, a document still considered to be the most thorough ever prepared by the Haitian justice system.

BAI’s original vision was to provide a “jumpstart for the justice system,” in Concannon’s recollection. “We were supposed to provide some investigating, legal advice, and other consultant-type help to get investigations rolling, then have the system take over. This made sense to me at the time, but as the Malary case made clear, it was like jumpstarting a car that had no brakes, steering wheel, or pistons.” So Joseph and Concannon turned to Haiti’s partie civile process, which allowed them to work side-by-side with prosecutors and judges like Fleury. It was important, they believed, for the prosecutors and judges not only to be familiar with the case and to produce solid legal instruments. They also needed to embrace the radical notion that the Haitian legal system could pronounce justice on the powerful on behalf of the poor. “Judges and prosecutors and ministers [of justice] were afraid that this was a real good way to fail publicly,” Concannon said. “That made people very reluctant to take a chance.”31 So Joseph and Concannon wrote legal memoranda about the case in French, and shared the results with judges and prosecutors up to and including the Minister of Justice. They both charmed and cajoled, regularly taking prosecutors and the investigating judges to dinner, but also complaining loud and long when necessary, with Concannon usually playing the role of the heavy. “The amount of straight legal work . . . what a lawyer would do for the victims in an ideal world, was not a tenth of the time that we spent on that case,” Concannon says. “Most of the time was spent on . . . pushing other people or helping other people to do their job.”32

The most effective pretrial advocacy was performed by the Raboteau Victims Association itself. Despite receiving multiple anonymous threats, they continued to hold weekly demonstrations, demanding arrests and trials. Haiti’s top military and paramilitary leaders had escaped when US forces returned Aristide to power, but, beginning in 1998, multiple other Raboteau defendants were arrested. Some of the arrests were made by police, but the Raboteau community took its own initiative, too. When former paramilitary members were recognized on the street in Gonaïves, community members circled them and made citizens’ arrests, blocking their escape until the police arrived to take them to jail. Graffiti started appearing on walls throughout Haiti: Fok kriminel—yo jije. Translation: The criminals must be judged.33

Raboteau victims also overcame a problem that threatened to derail the case altogether. In 1998, the minister of justice assigned a new, politically well-connected chief prosecutor to the Raboteau trial. The new prosecutor was not familiar with the case. Worse, he seemed not very interested in its success. This lackadaisical approach came as no surprise to Haitians, as this prosecutor had a history of indifference to human rights abuses. As a local justice of the peace in 1993, he allegedly had ignored the mass arson of homes in the Cité Soleil area of Port-au-Prince by the paramilitary group FRAPH. Joseph and Concannon went through the official channels to protest the prosecutor’s appointment, to no avail. Visions of the failed Malary trial, with its unprepared and unmotivated chief prosecutor, returned. “If the chief prosecutor absolutely doesn’t want the case to go forward, it won’t,” Concannon says. “He has plenty of ways of blocking it.”34 But the Raboteau victims persisted, writing open letters, talking to radio shows, and demonstrating in the streets to demand that the prosecutor be removed. Finally, the minister of justice relented, and replaced the prosecutor. “We made this trial; it is because of us that this trial happened,” Raboteau victim Deborah Charles would say later.35 No observer of the Raboteau process would dispute that claim.

The trial would include some features previously unknown to Haitian criminal prosecutions. The UN/OAS mission in Haiti recruited retired Argentine military officials to analyze and testify regarding the Haitian military’s chain of command and the likely responsibility of leadership for the well-planned Raboteau massacre. The prosecution team also retained forensic anthropologists who matched DNA from Raboteau victims with their survivors, who were acting as plaintiffs in the case. The forensic experts were also able to document the likely causes of death in several corpses discovered after the attacks. Raboteau would become the first criminal trial in Haiti to use DNA evidence.

It would also become one of the most document-intensive trials in Haitian history. Concannon believed that one of the fatal flaws of the Malary prosecution had been the failure to bolster eyewitness testimony—which in the Haitian court system is subject to cross-examination by both defense lawyers and jurors—with paper evidence less susceptible to credibility challenges. Although valuable documentary evidence was lost when the United States seized the files at the FRAPH and military headquarters, other documents did show the military units’ movements and other preparations prior to the attacks, and established individual defendants’ presence in Gonaïves.

While the US-trained Concannon focused on the paper trail, he began to realize that the trial plans would still have to reflect the Haitian culture’s long tradition of favoring oral presentations over documents. Although Haitian lawyers and judges are obviously quite literate, and jury members are required by law to be as well, an estimated 51.3 percent of the Haitian population does not read or write.36 The resulting preference for oral presentation and memory is reflected in even the most educated of Haitians. Concannon had noticed that Joseph’s writing abilities were less honed than those of a comparable US lawyer, but he also soon discovered that Joseph could, with a mere minute of preparation, speak for fifteen minutes in a well-organized presentation. The Georgetown Law–educated and Boston law firm–trained Concannon could not come close to matching that. With all the major players in the Raboteau trial coming from the oral tradition, Joseph and Concannon’s challenge was to honor that tradition while buttressing the dialogue with on-paper evidence.

The final piece of trial preparation may have been the most critical of all: who would be the people determining the verdict? Juries are a relatively rare phenomenon in Haiti, as the law calls for their use only in crimes de sang (crimes of blood)—essentially, murder. All other cases are decided by a judge. Haiti’s jury pools, most notably in the Malary case, had been notoriously skewed toward the elite, in part because of the literacy requirement and in part because justice officials wanted to retain their fellow elites in the decision-making roles. Such a jury would have little in common with the exceedingly poor Raboteau victims. So Joseph and Concannon successfully argued for the justice system to develop a more representative jury pool, including people outside of the provincial capital of Gonaïves.37

Joseph and Concannon found hope for an impartial Raboteau jury from a major human rights case that went to trial in Port-au-Prince in August 2000, just a month before the Raboteau case was scheduled to be heard. Police officers, including high-ranking commanders, were tried for the execution of eleven civilians in the Port-au-Prince neighborhood of Carrefour-Feuilles. The jury found seven officers guilty, including the police chief of Port-au-Prince. The sentences were alarmingly slight—just three years for each defendant despite the multiple murders. But to Joseph and Concannon, it was heartening that the jury had actually been willing to rule against high-powered defendants. After four years of preparing a case they had once thought would be ready in just a few months, and after side-by-side efforts that had gradually built a sense of trust in each other, the two lawyers were finally ready for trial.

.   .   .

The Raboteau massacre trial began on September 29, 2000. The proceedings were conducted under a large tent erected in the Gonaïves courthouse parking lot, since there were too many defendants, witnesses, lawyers, and observers to fit into the indoor courtroom. Twenty-two defendants had been arrested and held for trial, with another thirty-seven to be tried in absentia. But, from the Raboteau victims’ perspective, the trial seemed to be lost as soon as it began.

In the courtroom, the ten defense lawyers, all wearing black robes, far outnumbered the prosecutors. Joseph, as the victims’ civil lawyer, was placed at a separate table, away from the all the other attorneys. The non-Haitian Concannon was not allowed to sit at the counsel table, so he pushed his way to a spot at the front of the audience, where he would be close enough to hand notes to Joseph. The defense lawyers were far more experienced and had far greater national reputations than young Joseph and the prosecutors, and these defense lawyers kicked off the trial with loud and dramatic speeches, damning the proceedings as a sham and painting the victims as greedy or deluded liars. After the opening statements, some of the Raboteau victims were in tears. “They said to me, ‘Brian, we appreciate all you did, but we can’t beat these guys,’” Concannon recalls. “I told them not to worry—that these guys were good at giving speeches, but that all the work we had done preparing would pay off soon. I only half-believed it myself.”

Those impassioned speeches by defense counsel were in French, still the dominant language in Haitian courts. Speaking French fluently is a signal of accomplishment and elite status in Haiti, and Haitian attorneys jealously defend the propriety of conducting their arguments in the language mastered by the country’s most highly educated citizens. But with the Raboteau trial being broadcast live on national radio, and much of it shown on television as well, the vast majority of those hearing the trial understood only Creole. A broader-than-typical jury pool meant that most of the jurors were not extremely fluent French speakers, either. So Joseph, alone among the lawyers involved in the trial, chose to argue his case in Creole. “French is the colonial language—the language of exploitation,” he explained. “The people are still being exploited in that language. We chose to argue in Creole, because we are the lawyers of the poor and illiterate.”38 Beyond its demonstration of solidarity with the victims and its political symbolism, the strategy had a more tangible benefit: jurors who seemed to nod off when the other attorneys spoke in French noticeably perked up whenever Joseph took his turn in Creole, their preferred language.

Once the witnesses began their testimony, the jury usually had to wait a while to hear from Joseph. The Haitian court process calls for the judge to question the witnesses first. Typically, the judge’s inquiry begins with a broadly worded invitation, such as “Tell me about the events of April 22, 1994,” which elicits a long narrative from the witness. Then the prosecutor gets to ask questions of the witness, followed by the defense lawyers and the jury members themselves. Only after that parade was completed did Joseph get his opportunity, on behalf of the victims he represented, to pose his questions.

The defenses put forth by the accused consisted of two overlapping arguments: First was what Concannon called the “Holocaust-denier” argument, claiming that the story of a massacre was a complete fiction. The second defense argument was based on alibi, claiming that the particular solider or paramilitary member was nowhere near Raboteau on April 18 or 22. As the trial moved forward, a pattern became set: The judge allowed a soldier defendant to claim he had been elsewhere when the killings took place, and the prosecutors offered some rhetoric in opposition. Then, Joseph would respond by presenting official military records to show that the accused had in fact been stationed at or near Gonaïves on the days in question. Some defendants then claimed they had been transferred to another location, prompting Joseph to show the jury further documents showing that the transfer had occurred after the massacre, not before.

“It seems crazy, because it was probably 1992 technology we were using, but it was like the musket versus the arrow,” Concannon says. “We simply had a banker’s box of indexed documents that showed the soldiers’ whereabouts—we started calling it the ‘magic box’—and Mario used it to follow up all the flowery talk by the other lawyers with a real fact-based question that totally undercut the defendants’ stories.” By now, the Raboteau victims were feeling much better about the course of the trial.

Yet it was still not clear whether the documents were having a positive effect on the jury. The defense lawyers seemed to ignore the clear pattern of documentary evidence undercutting their clients’ alibi defenses, and the government prosecutors were not mentioning it either. While waiting for his turn to examine the witnesses, Joseph would write down the questions he wanted to ask when he finally got his turn. In the audience, Concannon scribbled a similar list. Both grew increasingly anxious as the victims’ key points were omitted from the questions of the other lawyers, including the prosecutors. Was anyone paying attention to the evidence presented, or was it just another Haitian trial focusing on rhetoric and bombast? Finally, the jurors had their chance to ask questions. As the jurors grilled the witnesses, Joseph and Concannon began crossing planned questions off their lists. The jurors were watching the same trial as Mario Joseph was, and asking his questions before he ever had to. The prosecutors eventually took notice. The prosecutors who at first had scorned the use of so many documents started easing up to Joseph and Concannon during trial breaks, asking, “Do you have a folder for me, too?”

As they had done in the lead-up to indictment and then again to trial, the Raboteau victims seized control of the stage, as shown in footage from the documentary Pote Mak Sonje: The Raboteau Trial. (The title derives from the Creole proverb Bay kou bliye, pote mak sonje—whoever strikes the blow forgets, whoever bears its scars remembers.) The film shows Deborah Charles testifying that, on the morning of April 22, she awoke to an explosion of gunfire, and said aloud, “We will die today.” She nearly did. Charles was among the Raboteau residents who fled to the sea—the embassy—to escape the invading soldiers, only to be ambushed by other soldiers as she clambered aboard a small fishing boat. “I was hit by three bullets while climbing into that boat,” she testified. “Judge, I would like to show you.” Charles then walked around the witness stand so that all could get a better view while she brandished her left leg, with its three ugly bullet-hole scars. Rosiane Profil testified about trying to climb into that same boat, and showed her own bullet wounds, high enough on her upper thigh that Judge Napela Saintil embarrassedly gestured to her, indicating that she should lower her dress. Profil ignored him until she was sure the jury had seen the damage. Marie Claudette Senatus pointed directly at the defendants who had crashed into her home, knocked her down, and held her at gunpoint. “Even if you had hit me with clubs, I would recognize them,” she said. “I am telling the truth.”39

After sitting through defense lawyer speeches, some of the Raboteau victims took advantage of the judge’s open-ended questioning to make their own points. “These people had no pity on any one,” said Pierre Michel. “They shot and crushed anything in their way. They made many suffer. They chewed us up and spit us out like sugar cane. Today, with them in court, we should talk to them. We should not be ashamed. In front of this audience, we should say what they did.”40

The victims’ eyewitness testimony was challenged by the defense lawyers and sometimes the defendants themselves. Many defendants argued that the massacre never happened. The grim physical refutation of that claim was provided by a forensic expert who analyzed the bodies recovered in the days after the attack. People in the courtroom cried during the exhibition of skeletons with holes caused by high-powered bullets and when witnesses described the discovery of corpses with ropes tied around their necks. Documents from the Haitian military archives showed arms shipments to the Gonaïves barracks and also demonstrated that commanders knew of the planned attacks. Command responsibility was further established by the testimony of Argentine military experts, who said that Haitian army leadership at the very least knew about the planned assault and did not try to halt it. Colin Granderson, the former director of the UN/OAS mission in Haiti, took it a step further. Granderson testified that the Raboteau attacks were part of a sophisticated system of repression that included planning attacks on pro-democracy activists and covering up the evidence afterward.

On November 10, 2000, six weeks of testimony and arguments came to a close. After four hours of deliberation, the jury returned with a verdict of guilty for sixteen of the twenty-two defendants in custody. Twelve of the defendants were convicted of premeditated murder, and were sentenced to life in prison. Six days later, a summary, judge-only version of the trial was held for the thirty-seven in absentia defendants, and the judge issued guilty verdicts and sentenced them all to life imprisonment as well. The judge also ordered the defendants to pay the victims and their families damages in the amount of US$140 million.

The largest, most complicated, and most ambitious trial in Haiti’s history had concluded with a result that was a near-total affirmation of human rights and the rule of law. One of the jurors, Marc-Antoine Thebault, expressed pride in being a part of the historic event. “Haitian justice has been seen as something you could buy at market. If I go to market, I can buy justice. That is how we thought about justice in Haiti. But, after this trial, and with this trial, it gives a new face to Haitian justice. It is through this trial that the Haitian justice system had to rise again to say, ‘No! Impunity has to be punished in Haiti.’”41 Rosiane Profil felt the victims’ determined activism had finally borne fruit. “I feel strong and proud. I explained everything [to the court] with anger,” she said. “We were always in the square marching and doing sit-ins for justice. Now that we have found it, I have to be happy.”42 UN officials had observed the trial and praised its fairness and transparency. The UN independent expert for Haiti, Adama Dieng, said that the trial was a “landmark for justice in Haiti.”43

Interviewed shortly after the verdict, Mario Joseph tried to put the victory in context. “It is like a war. We have won a battle, but there are other battles to fight before we have succeeded. And the big battle is impunity—impunity in Haiti.”44

.   .   .

On the day Mary Nicolas welcomes me into her small home in Raboteau, almost eighteen years have passed since the events of April 1994. Nicolas shows me where the soldiers broke down the door on the early morning of April twenty-second, then reaches into a box and produces fifteen bullet shells she found in her yard the morning after the attacks. “Se souvenir,” she says, laughing a little. She ushers me inside to a front room where we sit beneath a poster of Les Dix Commandments, family photos, and a clock with a Baby Jesus being held by a Virgin Mary. Four other members of the Raboteau Victims Association arrive, and we sit knee-to-knee on folding chairs. Nicolas apologizes for the cramped quarters. “My house is small, but I am the only one of us who is stable economically,” she says.

In fact, none of the Raboteau Victims Association members here has a steady income. Some of them do not appear to have a home at all. Haiti’s grinding poverty has not spared human rights heroes. “Every year, we commemorate the events of April 1994, but now we do not have the economic power to commemorate like we used to,” says Fritz Dèsir. I recall a scene from the Pote Mak Sonje documentary where the transcendent witness Rosiane Profil is interviewed sometime after the trial. She explains how her family survives on the bits of food scraped from the bottom of street vendors’ cooking pots. A young boy sits beside her. “He is a fifty-cent child,” she tells the camera. “When you try to make fifty cents to eat, you become pregnant in the process.”

The men and women of Raboteau want to talk about President Michel Martelly’s hopes to revive the Haitian army, and about the government’s plan to provide pensions and back pay to former soldiers. The government of Haiti has never paid any reparations to the victims of army atrocities, they say, not to mention taking any steps to make sure a similar attack does not happen again. “It is the same people who made our blood flow who will get the pay, and who will again be in the army,” says Marie Denise Fleury. Those gathered in Mary Nicolas’s home make it clear that they are still activists, and they still feel responsible for responding to the death and devastation visited on their community in 1994. They mention several times that the Raboteau attacks were aimed at pro-democracy activists like themselves, but the violence gathered up many others who just happened to live in the area. “There are still people in this town who bear the scars, and they were victims because of us,” says Enold Prophet. “If they [the military and FRAPH] had found us, they would have tied us to the back of a machin [car] and drug us through the town.”

Sitting next to me is Charles Eddy Joseph. I recognize his name and face from the Pote Mak Sonje documentary. He was one of the most visible pro-democracy leaders in Raboteau—one who barely dodged bullets on both April 18 and April 22. For the first half hour of conversation, Joseph says nothing, just clenching and unclenching his fists. Occasionally, he puts on and took off a pair of sunglasses, although the room is near-dark. Suddenly, he stands up, points around at the gathered group and shouts, “The people in this room are the reason people died, so it is our responsibility to speak out and deliver a declaration!” Angrily, he lists all the ways the trial verdict has been unfulfilled, saying the abusers live well but the victims continue to suffer.

“To me, the country has no law!” He is still yelling.

Marie Denise Fleury seems to want to calm him down. “We have law, we just do not respect it,” she says.

“That is the same thing!” Joseph says.

There is no evidence in Mary Nicolas’s living room that these people are some of the recipients of a $140 million court verdict. In fact, virtually none of that judgment has ever been collected. The one exception occurred when a San Francisco-based NGO, the Center for Justice and Accountability, worked with IJDH and BAI to obtain a $400,000 judgment in Florida against one of the Raboteau defendants living in exile in the United States, Haitian army colonel Carl Dorelien. Dorelien had won the Florida Lottery in 1997, and in 2008, $400,000 of the lottery winnings were seized and delivered to the Raboteau victims. Although the money technically belonged only to one victim, Mari-Jeanne Jean, the widow of a man killed in the massacre, she divided it up and shared it among ninety-nine people. To date, it is the only portion of the judgment ever collected.45

The United States deported three members of the army high command convicted in the Raboteau massacre, including Dorelien and Major General Jean-Claude Duperval, the highest-ranking soldier ever deported from the United States to face human rights charges. But most of the high-ranking army and FRAPH officials never served a day of their Raboteau sentences. Lt. General Raul Cédras and General Philippe Biamby live in Panama. FRAPH leader and CIA informant Emmanuel Constant lived with government protection in New York until he was convicted of mortgage fraud in 2008. Those who did go to prison did not stay long. Former FRAPH member Jean Tatoune escaped from the Gonaïves jail in August 2002. The surviving defendants who faced trial (two died in prison) escaped from the National Penitentiary in February 2004 during the second overthrow of Aristide. The three members of the army high command who had been deported from the United States escaped the same day. None of the escapees has ever been rearrested for the Raboteau case.46 During that same period surrounding the 2004 coup, the judge in the Raboteau case was physically attacked, a prosecutor in the case had his law office burned, and several of the Raboteau victims had their homes burned. One Raboteau victim was executed in front of the Gonaïves police station. No arrests were ever made for these crimes.

On April 21, 2005, the Cour de Cassation, Haiti’s Supreme Court, issued an order on appeal of the jury trial verdict in the Raboteau massacre. By that time, none of the original defendants was still in prison. But the court vacated their convictions anyway, ruling that the case should not have been submitted to a jury. The Supreme Court reversal was remarkable, because the trial judge’s 1999 decision to impanel a jury followed the letter of the Haitian Constitution and was never challenged by the defense lawyers at trial or on any of three appeals. Amnesty International condemned the appeal decision as “politically motivated” and a “major setback in the fight against impunity in Haiti.”47

.   .   .

Back in Raboteau, we leave Mary Nicolas’s home to walk to the nearby harbor. We pass by pigs rooting around in some sparse garbage and barefoot kids playing soccer with a bundled-up rag in the cobblestone street. Charles Eddy Joseph and Fritz Dèsir share their hopes of somehow talking to members of the US Congress about forcing the Haitian government to pay reparations to the Raboteau victims. They have drafted a petition on the military back-pay issue they intend to read on Gonaïves radio the next week. I ask a final question: did they ever believe the perpetrators of the massacre would be brought to justice? They shake their heads no. There is a pause, and then Marie Denise Fleury says, “But I did hear one soldier that day tell another that they needed to kill any witnesses so they could not testify. So they were scared of jistis.”

We arrive at the water’s edge and they point to the places where bodies floated ashore in the days after the attack. “When we started the movement, the water was like the embassy for us,” Joseph says. “After April 22, it became a cemetery.” Since some of the bodies were never retrieved from the sea, the Raboteau Victims Association erected a stone monument in the shallow water by shore. They pose for a photo in front of the tomb, which has several names listed and one carved inscription in Creole: Konbyen Moun Pou Yo Touye Anvan La Jistis Fleri.

Translation: How many people do they have to kill before justice blooms?
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How Not to Save a Country

Lost Opportunities in the Post-Earthquake Response

Late in the afternoon of January 12, 2010, Mario Joseph walked into the annex office of Haiti’s provisional electoral commission. His mission was to obtain copies of some documents the BAI and IJDH needed as they prepared a petition in connection with the Haitian elections scheduled for the following month. But Joseph was told the documents he sought were not available, and he was instructed to come back the following day. Less than an hour later, the 7.0 magnitude earthquake struck Port-au-Prince, collapsing the electoral commission building and killing everyone inside.

By then, Joseph had returned to the BAI offices. The BAI building shook violently and some damage was done, but the structure did not collapse. Everyone in the office was safe, so they rushed home to check on their loved ones. The wife of one BAI security guard was killed, but the other BAI workers’ immediate families had survived. Then everyone began hearing about the deaths of close friends and relatives. Joseph’s family was safe in Miami, so he walked from the office to his home. It appeared to have suffered little damage, but like many Haitians he would not sleep indoors, afraid the aftershocks would bring the building tumbling down around him. For more than a month, Joseph worked every day on earthquake response in his office, and slept for only a few hours each night, and then only in his car or in a small shed. When he first traveled to the United States after the earthquake, Joseph was scheduled to speak at a conference at University of California Hastings Law School. The conference organizers inquired whether Joseph would prefer to stay in a hotel room or with people in the community. Either way was OK, Joseph replied, as long as he could sleep in a one-story building.

.   .   .

On the afternoon of the quake, Brian Concannon was at his then-home in Oregon, on a telephone conference call with a group of Latin American solidarity activists coordinating their advocacy around the upcoming Haitian elections. IJDH and BAI were enjoying the most stable period of their organizations’ history. After a seemingly perpetual state of crisis response since IJDH was founded after the 2004 coup d’état, the democratically elected Haitian government led by President René Préval was making strides in human rights and in providing basic services. The funding of BAI and IJDH was stable, and the mechanics of the Haiti-US advocacy partnership were finally coming together.

During the call, Concannon was also monitoring his e-mail, and he saw a message pop up about a 7.0 magnitude earthquake in Haiti. He did not know the significance of the number. But when Concannon told the group, one of the call participants, Dale Sorenson, said, “Oh my God, 7.0!”

“She is from San Francisco, so I knew that was bad,” Concannon recalls. He immediately hung up from the conference call and started dialing the BAI office phone lines, and then the numbers of everyone he knew in Haiti. He could not get through. Eventually, he reached Joseph’s wife, Rosemie, in Miami. She had just received a brief message that Joseph was OK.

“From the time I heard Dale’s reaction, all I could think about was the precarious buildings in Haiti, and how many people must have been in them,” Concannon says. As he made dozens of calls and monitored the news from Port-au-Prince, Concannon rode a roller coaster of emotions. “The numbers [of people killed] kept getting worse, but for the people I knew, it was mostly good news at first. Every time we heard that someone was OK, it was a cause for celebration. But then you would hear another number, and know that the bad news about individuals would come eventually.” Indeed, the numbers would be horrific, with estimates of over two hundred thousand killed, another three hundred thousand injured, and two million Haitians left homeless.1 The thousands of buildings destroyed included most of the important government buildings and many historic landmarks. For days, people disembarking from planes at Port-au-Prince would cringe at the smell of decaying bodies that hung over the entire city.

CNN and other stations began showing the carnage nearly nonstop, but Concannon decided not to look at much of the TV coverage. “I was concerned it would disable me—and the psychological impact of seeing the earthquake aftermath did do that to many people—and I felt a strong need to be as effective as possible in helping respond and getting the word out.” Concannon’s message, delivered in a multiday blitz of media interviews and conferences, focused on the international response to the crisis:

I immediately thought back to the series of tropical storms that hit Haiti within a couple of weeks in August and September of 2008, and really devastated the country. [The four storms caused mudslides and flooding that killed eight hundred people and destroyed most of the country’s crops.]2 The Haitian government simply did not have the capacity to respond to the storms. It did not have the ability to create a civil defense system or complete forestation projects that would have reduced landslides and flooding and make the country less vulnerable to the storms. As the same storms went through the Caribbean, they really whacked the other countries much harder than they did Haiti. But these countries had much less devastation than Haiti because they had governments that could provide basic services.

The limited capacity of Haiti’s government at the time of these storms was neither a surprise nor an accident. It was the desired result of the international community’s longtime push for a neoliberal economic policy for Haiti. Neoliberal philosophy elevates the roles of markets and private enterprise, and discourages reliance on the government to provide services, including health care, education, and security. (Chapter 7 includes a fuller description of the twentieth-century history of international pressure on Haiti’s leaders to privatize industries, lower taxes, eliminate tariffs, and limit wages.) Instead of bolstering the Haitian government, US and international assistance to Haiti has prioritized support for non-governmental organizations that provide services in the country. Those organizations, totaling untold thousands in a country with a population of ten million people, are so ubiquitous that Haiti is often referred to as the “Republic of NGOs” or “The NGO Republic of Haiti.”3 At least one observer has estimated that 80 percent of the country’s basic services in Haiti are provided not by the government but by NGOs.4 External aid to Haiti, routed almost exclusively through organizations other than the government, exceeded the government budget even before the January 2010 earthquake. Since the earthquake, the relief dollars have poured into Haiti at a rate that is four times the government’s internal revenue.5 Haiti is now one of the most thoroughly privatized countries in the world.

Yet it is far beyond the capacity of these non-governmental organizations to tackle large-scale problems like countrywide emergency response, environmental protection, and health-care systems, much less to address infrastructure needs like water and sewage treatment. “It has been the orthodoxy of international development policy for the past thirty years that government is the source of all ills, and all we need to do is make government smaller,” Concannon says. “I have always felt that Haiti is a good example of the limitations of that approach.” Concannon references the infamous goal of US neoliberal activist Grover Norquist to reduce government to the size where it can be drowned in a bathtub. “When you do shrink government to the size where you can drown it in a bathtub, you get something like Haiti,” Concannon says. “I saw it myself in Haiti in 2002 to 2004, when there was a development assistance embargo on the country. We saw the police and the courts and every part of the state become much less able to perform very important public service work because the government was being decreased due to lack of funds.”

Pooja Bhatia, a US writer who lived in Haiti for several years before moving to New York in 2011, underscored Concannon’s point in a Daily Beast article published a few months after her return to the United States:

Haiti is the apotheosis of the small-government state; for most citizens, the state is functionally absent. Even in Port-au-Prince, the capital of the overcentralized country, public services are unreliable at best. Those who can afford to do so order water by truck, get electricity by generator, and fly to Santo Domingo or Miami for health care. Those who can’t afford it—and 80 percent cannot—bathe in a shallow stream or carry buckets from afar, light a stubby candle, and see a leaf doctor. . . . And the much-ballyhooed “resilience” that Haitians exhibited after the earthquake was little more than a practice of self-help cultivated over centuries. Haitians must fend for themselves and their kin because no one else, least of all the state, will help them.6

Earl Kessler, an urban disaster consultant for USAID, told Rolling Stone magazine after the earthquake, “I wish I could organize a trip of Tea Party activists and take them to Haiti, so they could see what happens if they have a country with no government.”7

The Haitian government’s helplessness in the wake of the tropical storms of 2008 was so obvious that it seemed destined to inspire a change in the international community’s approach to Haiti. In April 2009, Concannon attended a conference hosted by the IDB and attended by leaders of the World Bank, the US State Department, and other international donors and creditors who had led the effort to shrink Haiti’s government.8 As one USAID official had admitted in 2004, “We used to work with the [Haitian] government. Now we don’t. Now we work with NGOs . . . Donor groups just have to come in to implement their own agenda.”9

But that approach seemed to be on the verge of change, as evidenced by the theme for the 2009 conference, “Towards a New Cooperation Paradigm for Growth and Development.” The need for a new approach to Haiti was echoed in speech after speech delivered by the world’s leading development actors, including the secretary-general of the UN, the World Bank president, and the US secretary of state. “Everyone got up and said the same thing: these tropical storms showed Haiti is vulnerable, and it is vulnerable because the government can’t provide basic services. And the government can’t provide basic services because the international community has been going around it for the last thirty years,” Concannon recalls. “Everyone was saying the right things about how you go about it: you need to empower the government, you need to develop capacity.”

But when the earthquake hit Haiti less than nine months later, that new paradigm had not yet taken root. So Concannon, recognizing that the tragedy would trigger international support for Haiti at a level never seen before, focused his post-earthquake efforts on trying to prevent the international community from repeating the mistakes of the past. He was asked to contribute to an online New York Times forum called “The Help That Haiti Needs,” published just four days after the earthquake.10 Concannon’s contribution was titled “Work with the Haitian Government”:

Haiti’s lack of infrastructure and history of corruption should be considered in shaping the international response to Tuesday’s earthquake. But these factors should be a reason for investing in infrastructure and good governance, not for bypassing Haiti’s government.

. . . Haiti’s devastation exposed the disadvantages of an extremely limited government. The earthquake itself was a natural phenomenon, but its horrible toll was largely the product of manmade factors like the failure to prevent shoddy construction on precarious slopes (or provide safer housing) and a healthcare system already stretched to the breaking point.

. . . An effective international response to the earthquake will minimize the damage of the next stress in Haiti, by including both short- and long-term measures to develop the government’s capacity to provide basic, honest services to its citizens.11

Concannon assumed he would be on the “radical fringe” of the Times discussion, but his views were largely echoed by several other invited contributors. A University of Virginia professor called for the international community to revise its neoliberal policies toward Haiti and put the state in the center of the recovery efforts.12 Amy Wilentz, author of The Rainy Season, pointed out the limited capacity of NGOs to transform Haiti.13 A senior fellow from the US Institute for Peace agreed that strengthening the government’s capacity was key, and invoked the promises of the April 2009 Haiti donors conference.14 Their views were well supported by research showing that direct assistance to the governments of Mali, Tunisia, and Zambia in Africa had led to significant improvements in public health and education access, and that fears of direct budget assistance being lost to corruption were unfounded.15

Concannon wrote the Times post in the midst of a frantic week of phone calls, e-mails, and interviews. In part because his wife was due to deliver their second child within a few weeks, he did all this without leaving his home. Concannon had a working phone and computer with a fast Internet connection—real assets for his friends and colleagues in Haiti, where most connections and power were down. So Concannon spent hours each day linking Americans with relief supplies to Haitians who could distribute them, talking in English to the people in the United States and quickly switching to Creole to confirm details with Haitians. He helped arrange for a medical team from New York to take over the BAI offices, running a clinic there and sleeping on-site. Concannon also gave interview after interview to media hungry for perspective on the Haitian situation, and he steered every exchange toward the need for relief efforts to work through the Haitian government. Concannon would rise at 3 a.m. to do early interviews for East Coast media by telephone or Skype, work feverishly all day, and get to bed about 1 a.m.

A few weeks later, Concannon’s wife, Marcy, went online to watch some of the archived video interviews, and noticed that for a Saturday interview, Concannon was wearing the same blue shirt he had worn the preceding Wednesday. In fact, Concannon had not taken the time to change his clothes during most of the week, sitting at his desk wearing pajama pants and pulling on a sport coat and tie when a Skype interview was scheduled. “It seemed he was always popping out of bed in the middle of the night to give an interview in Creole,” Marcy Strazer recalls. “Sometimes in the evening I would ask him who he gave interviews to that day, and he would not even remember. When the earthquake first happened, I wondered what use he could be stuck up there in Oregon, but it turned out to be the place he could accomplish so much.”

At the same time, Mario Joseph shook off his own trauma and helped set up the emergency medical clinic at BAI. He made sure to reserve space for the many Haitian community activists who soon gravitated to the BAI offices to mourn the dead and organize Haitians in response to the crisis. Just two days after the quake, IJDH and BAI sent in a request to the IACHR, asking for a hearing on the need for the international community to respect the human rights of Haitians in the earthquake response.16 The activists congregating at BAI soon grew alarmed at the numbers of Haitian people going without food, water, and shelter, despite the large amounts of donations pouring in from all over the world. Joseph helped them create and distribute five thousand survey forms to grassroots groups, gathering some of the first data to demonstrate what would prove to be a chronic gap between global donations and those suffering in the ruins of Port-au-Prince.

The generosity of that worldwide response was breathtaking. International governments and multinational agencies ultimately allocated over $12 billion in humanitarian and recovery funding to Haiti. Another $3 billion was donated by private individuals or organizations. Half of the entire US population ultimately donated to Haiti recovery efforts. A celebrity-packed “Hope for Haiti” telethon raised $275 million, and Haitian American singer Wyclef Jean gathered stars to rerecord Michael Jackson’s “We Are the World” as a Haiti relief fundraiser. Physicians, nurses, and emergency response workers from around the world volunteered to fly to Haiti to help.17

Tragically, the opportunity presented by this historic display of global compassion has been wasted. The international community has ignored the admonitions by Brian Concannon and others to work through the Haitian government and Haitian institutions. Instead, the post-earthquake relief and recovery effort is destined to be seen as an object lesson in shortsighted and self-interested approaches to international aid. It is the kind of foreign aid failure that has been excoriated in treatments like William Easterly’s White Man’s Burden: Why the West’s Efforts to Aid the Rest Have Done So Much Ill and So Little Good, and Dambisa Moyo’s Dead Aid: Why Aid Is Not Working and How There Is a Better Way for Africa.18 Worse, the botched response to Haiti’s earthquake carries the potential to discourage the donors who greeted the news of January 12, 2010 with sympathy and selflessness.

The mistakes could have been avoided, and there is a way to do better in the future. Rule of law advocates like Joseph and Concannon argue that a rights-based approach to aid and development can be a vehicle for getting much-needed assistance to the world’s poor in a manner that respects their dignity and autonomy, while at the same time building the capacity of the government they turn to for services and protection of their rights.

.   .   .

As the saying goes, when your only tool is a hammer, every problem looks like a nail. So it was predictable that the government of the United States first responded to the humanitarian crisis of Haiti’s earthquake by mobilizing for military action. The United States, whose military budget nearly equals that of the rest of the world combined, immediately sent five thousand troops to Haiti. Ultimately, twenty-two thousand US troops would be placed in Haiti after the earthquake. (Thirty-three cents of every assistance dollar the US government has pledged to Haiti was actually directed to the US military as reimbursement for its expenses.) US troops seized control of the airport and seaport of Port-au-Prince, self-designated the US Southern Command as the “principal agency” in Haiti, and prioritized military flights over humanitarian flights.19 An Air Force plane flew over Haiti five hours a day, broadcasting a message warning Haitians not to try to leave on boats for the United States “They will intercept you and send you back where you came from” was the message recorded by Raymond Joseph, Haiti’s ambassador to the United States, and delivered by loudspeaker throughout the countryside.20

The United States’ occupation-style approach led to criticism from Haitian officials and leaders of neighboring countries like Ecuador, Nicaragua, Venezuela, and Cuba, many of whom had historically been generous to Haiti.21 Criticism from these sources may not have bothered US officials much. The day before the US military mobilized in Haiti, the neoliberal US Heritage Foundation think tank published a statement that the earthquake had security implications for the United States, and that an effective response by Venezuela or Cuba could “diminish US influence in the region.”22

International accusations of US insensitivity followed the circulation of a video showing US soldiers hurling sacks of food overboard from an army helicopter, keeping their distance from Haitian earthquake victims who scrambled below to grab what they could. Such media images fueled a perception of post-earthquake Haiti as a cauldron of danger and chaos, a perception that seemed to justify the militaristic response. BBC reporter Matt Frei broadcast from Port-au-Prince on January 18, showing video of a few Haitians searching through the remains of collapsed stores. “Looting is now the only industry here,” Frei said. “Anything will do as a weapon. Everything is now run by rival groups of thugs.” Frei speculated that, for Haiti, “what may be needed is a full-scale military occupation.”23

But fears of widespread looting and violence proved unfounded. The international media who followed only US soldiers and emergency responders missed the story of Haitians responding bravely and selflessly in the aftermath of the quake. Those on the ground after the earthquake witnessed neighborhoods organizing to rescue victims from the rubble, and farmers from the rural parts of the country giving shelter and food to hundreds of thousands who fled decimated Port-au-Prince. Other farmers brought food directly to victims in the crippled city. This grassroots humanitarian response was no surprise to Haitians and close observers who had witnessed neighborhood groups repair streets and clean up trash even during the violent chaos of the years following the 2004 coup d’état.24

When the military and the media mischaracterized post-earthquake Port-au-Prince as a security crisis rather than a humanitarian crisis, the Haitian people paid dearly. Incoming flights from relief agencies, including the UN World Food Program and Doctors Without Borders, were turned away from the Port-au-Prince airport so that more troops could be brought in. Search and rescue teams from around the world mobilized to go to Haiti, but were similarly unable to get flights into the airport. While willing would-be rescuers were forced to wait at home, Haitians died under piles of concrete.

The United States was accused by witnesses to the post-earthquake response of making a priority of lifting its citizens out of Haiti and directing rescue efforts toward buildings frequented by foreigners.25 For example, a US general would boast about devoting six separate teams of rescuers to the ruins of the Hotel Montana, which housed mostly foreigners, while Haitians struggled without help to dig survivors out of the rubble of buildings that housed primarily Haitians.26 Associated Press reporter Jonathan Katz would later say, “What you saw were people coming and going wherever they pleased, and what ended up happening was that they all ended up in the same couple of spots. You could say two things about this: they were focusing on citadels of the rich and powerful and then, not coincidentally, those are the places that the news media tended to congregate as well. . . . It was very hard to watch these things and not feel that I was watching a television show, as opposed to a serious rescue effort.”27

Marines arrived in devastated areas of Port-au-Prince, ready to respond to disturbances that did not exist but without the food and water Haitians desperately needed. For four days after the earthquake, the UN World Food Program had planes full of food, medicine, and water turned away from the airport by the US military.28 “Their priorities are to secure the country,” World Food Program air logistics director Jarry Emmanuel told the New York Times. “Ours are to feed.”29

Ten days after the earthquake, Dr. Evan Lyon of Partners in Health / Zanmi Lasante made an explicit connection between the overblown security concerns and widespread suffering. In an interview for Democracy Now! from the General Hospital in Port-au-Prince, Lyon said:

It is a peaceful place. There is no war. There is no crisis except the suffering that is ongoing. . . . This question of security and the rumors of security and the racism behind the idea of security has been our major block to getting aid in. . . . In terms of aid relief the process has been incredibly slow. There are teams of surgeons that have been sent to places that were, quote, “more secure,” that have 10 to 20 doctors and 10 patients. We have a thousand people on this campus who are triaged and ready for surgery, but we only have four operating rooms, without anesthesia and without pain medications.30

The mistaken perception of violent chaos would prove to be enduring. For weeks after the quake, many of the large relief agencies refused to distribute supplies without military escorts, significantly limiting Haitians’ access to urgently needed assistance.31

.   .   .

Nicole Phillips was one of many friends of Haiti who was devastated by the news of the earthquake’s destruction. Since 2006, she had been volunteering with IJDH. In order to spend more time on international human rights law, she cut back her hours at the San Francisco labor law firm where she worked. But the news of January 12, 2010, made her question that arrangement. “I think we all had the same reaction of ‘Wow. What can I do?’ It seemed a time for emergency responders and doctors, but what could we lawyers do to help?” Then news of a post-earthquake housing crisis and an explosion of gender-based violence made its way out of Haiti. It became clear that lawyers would indeed be needed to advocate for those left homeless, hungry, and victimized, so Phillips made a decision. “I knew two things: First, IJDH would need all the help it could get, and two, that they did not have any money to pay me,” Phillips says. “I always wanted to do a job that, if I did not do it, no one else would. I knew that if I left my law firm, forty people could step in and do the work. But it was clear that I could really be of help with Haiti.”

So Phillips quit her law firm and became a full-time volunteer for IJDH. Within three months after the earthquake, she was living in a tent pitched on the concrete driveway of BAI’s offices. Each morning at 6 a.m., she woke to a line of two dozen people waiting to talk with her about their destroyed homes, their evictions from the camps, their unmet health-care needs, their desperate search for food and water. Phillips, fluent in French and, in her estimation, “still learning” in Creole, participated in multihour meetings where women took turns, one after another, telling how they had been raped. The scope of suffering was unlike anything Phillips had ever imagined. “I was devastated, and everyone I worked with was devastated,” she remembers. “But I couldn’t be concerned about my own well-being when I was so much better off than the vast majority of people I was interviewing in Haiti.” Phillips pressed down her own emotions in order to continue on. When she returned to the United States, she went to a physician, who said that her body was still in shock mode.

Having abandoned her law firm job for one-hundred-hour workweeks and no pay, Phillips lived off of a tax refund, loans from her mother, and a few thousand dollars from teaching a law school class connecting San Francisco law students to Haiti. When she returned to the United States between stays in Haiti, friends bought her lunches and dinners, but the conversations did not always go smoothly. “I was angry all the time,” she says:

I was angry about the responses of our government and the US and international NGOs in Haiti, how they weren’t listening to the Haitians. I was angry that we don’t think about the rest of the world in the US, and I could not explain to others the pain I was seeing in Haiti. It was hard for me to connect with people around me who weren’t constantly talking about social and economic injustices. My heart was in Haiti and not the US, and I did not really know how to connect the two.

Slowly, Phillips began to adjust to her new reality. The first time she was invited to travel to Washington to speak about Haitian human rights issues, she told Concannon about the opportunity, and he responded enthusiastically. But Phillips, who had traveled the country staying in nice hotels as part of her legal career, was not prepared for Concannon’s travel suggestion. “He said, ‘That is great. Here is a list of people in the DC area who have been friends of the cause. Call them, say hi, and ask if you can stay with them.’”

Phillips laughs about it now, and says she has enjoyed getting to meet Haiti supporters by staying in their guest bedrooms or sleeping on their spare couches. Her family continues to supplement her income, which has been slashed by two-thirds since she began devoting herself full time to human rights. “In order to do this work, we all need support. But that is not a bad thing in many ways, as it takes a community to get change to occur.”

Phillips has no regrets about changing her life in response to the earthquake. She had long wanted to pursue a career in human rights, and IJDH and BAI provide the kind of grassroots connections she learned to appreciate while representing labor unions. She is effusive about the inspiration she gains from Concannon and Joseph and the Haitian activists she has come to know. There is even the occasional hint of glamor in the job, which now pays her a small salary: Phillips has had the chance to meet Haiti-supporting Hollywood figures like Matt Damon, Olivia Wilde, and Patricia Arquette. Then she heads back to work, preparing pleas to the UN and international human rights agencies. “Law students and even lawyers dream of getting an opportunity to make a difference like this,” Phillips says. “I am incredibly lucky that it is now my daily life.”

.   .   .

As the desperation rose in the weeks after the earthquake, the international community and those on the ground in Haiti became increasingly vocal in questioning the post-earthquake response. US ambassador to Haiti Kenneth Merten shrugged off the criticism. Six weeks after the earthquake, Merten asserted that the response was on track to be a historic success. “I think, frankly, it’s working really well, and I believe that this will be something that people will be able to look back on in the future as a model for how we’ve been able to sort ourselves out as donors on the ground and responding to an earthquake,” Merten said.32 By then, the United States and the rest of the international community had already adopted the catchphrase that, for Haiti, they would “Build Back Better.” Yet the problems of the first weeks of response persisted, including the critical gap between generous pledges of international support and the lack of services on the ground in Haiti.

The office of the UN special envoy for Haiti tracked public sector donors’ performance in fulfilling their pledges made in early 2010, shortly after the earthquake. As late as September 2012, the special envoy reported that only 52.3 percent of the pledged money had been disbursed, and that the rate of disbursement was dropping steadily. Importantly, disbursement does not equal spending, and an alarmingly small percentage of the money delivered from donor countries has reached Haitians in need.33 For example, as of April 2012, almost $300 million in donations had been delivered to the Haitian Reconstruction Fund, which is tasked with then transferring the money to the UN, the World Bank, or the IDB. But only $56 million of that money had been disbursed, with the rest sitting unused, despite the desperate need for projects like removing debris and building homes and schools. “Funds remain in the bank and are not being allocated in the citizens’ interests,” Josef Leitmann, the head of the Haiti Reconstruction Fund, admitted in early 2012. “This is nothing to be proud of.”34 A June 2013 report for the US Government Accountability Office found similar problems with U.S funds allocated for infrastructure reconstruction in Haiti, revealing that less than one-third of the $651 million Congress allocated for Haiti reconstruction to the USAID had been spent three years later, and that mismanagement and mistaken cost estimates meant that only 20 percent of the planned fifteen thousand permanent houses would be built.35

Even when relief funds were spent, it was often not clear how they had been used. In a December 2012 report, Julie Walz and Vijaya Ramachandran of the Center for Global Development expressed frustration at the opaque nature of the aid process:

Despite extensive efforts, our ability to trace the money is limited by a lack of transparency and accountability—indeed, three years after the quake, much remains unknown. For instance, who exactly got the $1.3 billion—36% of the total—that was disbursed as grants to International NGOs and contractors? As we have blogged previously, we can look at procurement databases to track primary contract recipients, but we cannot go much further. We can see, for instance, that $150 million was disbursed to Chemonics, but we have no idea about how that money was spent.36

In an April 2013 report analyzing USAID distributions for Haiti, the Center for Economic Policy and Research echoed this complaint about the lack of transparency. Yet the report’s coauthors, Jake Johnston and Alexander Main, said that the available information does make it clear that most of the USAID dollars spent for Haiti went to top US contractors, most based in the Washington, DC, area. Less than 1 percent of US government expenditures have gone to Haitian businesses or organizations.37

The failures of the post-earthquake recovery efforts can be attributed in large part to the international community’s insisting on a Haiti reconstruction plan that ignored the call by Brian Concannon and others to work through and empower the Haitian government. Instead of helping the Haitian government to direct earthquake relief and recovery, the international community first allowed the US military to control the country in the weeks after the earthquake. They then turned over recovery planning to two institutions, the Interim Haiti Recovery Commission and the Haiti Reconstruction Fund. The performance of both proved to be abysmal.

As the name suggests, the Interim Haiti Recovery Commission (IHRC), designed and promoted by the international community and adopted under a state of emergency law by the Haitian Parliament, was intended to serve as a bridge entity. The commission would oversee recovery efforts for eighteen months before transferring authority to the government of Haiti. The commission was cochaired by former US president Bill Clinton, who also serves as UN special envoy for Haiti, and Haitian prime minister Jean-Max Bellerive. Only half of the commission members were Haitian, with the other members representing countries that pledged more than $100 million to Haiti’s recovery.38

Almost immediately, Haitian members of the commission’s board found themselves pushed out of the loop on project selection and staffing decisions. The Haitian board members lodged a formal complaint at a December 2010 commission meeting, alleging that they were mere “rubber stamps” and “tokens.” Their statement read in part, “In reality, Haitian members of the board have one role: to endorse the decisions made by the Director and Executive Committee.” At another commission meeting, Haitian ministers of parliament were turned away at the door since their names were not on an attendee list.39 One Haitian senior official later told Rolling Stone magazine, as part of an article by Janet Reitman that was sharply critical of the post-earthquake response, “Behind closed doors, the feeling of the Haitian government was that this was just another foreign group they had given permission to come in and take over the country. But what could they do? The Haitian government knew it didn’t have the capacity to tackle this reconstruction on its own.”40

It is undeniably true that the Haitian government did not have a reputation for either transparency or efficiency. But the commission that bypassed them failed in those respects as well. The commission was roundly criticized by the international community for failing to release its criteria for reviewing proposed projects, no full list of projects proposed was provided for public review, and commission meeting minutes were not easily available. In September 2010, the commission drafted a framework to guide reconstruction. But it did not publish the document in Creole, the language of the vast majority of Haitians, and it did not consult with any of the hundreds of thousands of IDP camp residents whose fates would be affected by the plans. The commission was created to coordinate the international response, but the commission was never fully staffed. Several major development efforts, including a multi-million-dollar Port-au-Prince reconstruction project by the Prince Charles Foundation, simply ignored the commission process.41

In October 2011, the commission’s mandate expired with a whimper. The commission thus left its operational partner, the Haiti Reconstruction Fund, hanging. The fund, itself administered by a board with only a single Haitian member, was tasked with allocating funding for projects approved by the commission. With the commission legally defunct, the fund was left without an operational mandate, leading to the hundreds of millions of dollars in pledged recovery funds sitting untouched in a bank account.42

The international community’s preferred path to pursuing Haiti’s recovery was a wide detour around the Haitian people, and the commission’s failure to engage Haitian leaders and the population was just one of several indicators of that intent. The US government was not the only donor to make this mistake. Less than 1 percent of the overall short-term humanitarian relief funding was delivered to the government of Haiti, and less than 20 percent of the long-term recovery funds have been directed through the Haitian government.43 The cost of this policy was highlighted by a frustrated Dr. Joia Mukherjee, Partners in Health’s chief medical officer, two months after the earthquake:

The entire process [of earthquake response] has bypassed the government in its entirety, and this is very worrisome for the people of Haiti. There are not funds for general operating costs, like paying people’s salaries. For us, the most clear example is the general hospital, the only Level 1 trauma center in the country, the only public referral hospital in the city—salaries haven’t been paid for four and a half months. You have doctors and nurses and other staff living in their cars, living on the street, living in tents and they haven’t been paid.44

Using official figures, the Center for Economic Policy and Research showed in 2013 that USAID gave only 0.2 percent of its humanitarian funds to Haitian firms, ignoring the baseline principle of economic development that working with local organizations creates jobs and develops capacity.45 Haitians were regularly excluded from the critical decision-making in earthquake recovery. A “cluster” system of UN agencies, NGOs, and international organizations working in Haiti was created by the UN Office for the Coordination of Humanitarian Affairs, with the laudable goal of synchronizing the many simultaneous efforts. But the operations were planned and the group meetings conducted at the heavily guarded UN logistical base in Port-au-Prince, where many Haitians were denied admission. Most early meetings were held in English without Creole translation.

These practices were sharply criticized in a 2011 Humanitarian Response Index report prepared by the aid watchdog organization DARA. The DARA report also cited the US government for being nontransparent and most donors for not being flexible enough to partner with Haitian organizations. “The international community cannot claim that it has helped Haiti build back better,” the report concludes. “[It] missed an opportunity to redress years of neglect and inattention to the issue of building capacity, resilience and strengthening preparedness for future crises.”46 Mark Schuller, a professor at Northern Illinois University and at the l’Université d’État d’Haïti (UEH), uses a Creole proverb to explain the post-earthquake response in context with Haiti’s long-troubled relationship with the United States and the international community: Rat mode, soufle—first the rat bites, then it blows on the wound. The United States and the international community had helped cause this post-earthquake hardship, and the efforts to respond to the disaster were not improving the situation.47

.   .   .

With the Haitian government and people largely excluded from post-earthquake recovery planning, the international community proceeded to make a series of significant strategic errors, many of them repeating the same mistakes Haiti’s donors and creditors had made in preceding decades. The United States spent $140 million sending food to Haiti in the months following the earthquake, ramping up an already much-criticized practice of flooding Haiti’s markets with subsidized US-grown food priced so cheaply that Haitian farmers could not compete.48 As Brian Concannon wrote in his post-earthquake New York Times article, the food aid policy served the interests of the United States, but it had proven to be devastating for many Haitians: “Aid often conforms to the needs of US campaign donors over the needs of Haitian victims. Food aid, for example, reduces stockpiles of excess, subsidized US corn better than it fights hunger. It sometimes even increases hunger in Haiti by undermining otherwise sustainable local farmers. When farmers cannot sell their grain because Uncle Sam is giving it away, they close down their farms and move—to a shoddy house on a precarious slope in the city.”49

Chavannes Jean-Baptiste, director of the Haitian farmers’ collective Peasant Movement of Papay, told the Pulitzer Center for Crisis Reporting that the United States should have responded to the crisis by buying food from struggling Haitian farmers. “After the earthquake, the country needed food to help the victims in some places. But it’s not really necessary to send to Haiti a lot of food from the United States,” Jean-Baptiste said. “We received too much food, when locally it was possible to find food to buy to help people.”50 One US think tank proposed that the United States provide its food aid in the form of buying a full year or two of Haiti’s rice crop, a purchase that would have provided an enormous boost to Haitian farmers and cost only a fraction of the committed US aid funds to Haiti.51 But powerful US agribusinesses have long demanded that food aid be in the form of US food shipped overseas, and the proposal gained no traction.52

Instead, within two months after the earthquake, Haitian president René Préval felt compelled to publicly call on the United States to stop sending the country food aid that was blocking Haitian farmers from supporting their families.53 The self-interested nature of the US food aid policy toward Haiti is not an anomaly: a majority of US foreign aid across the globe is “tied aid,” and thus contingent on the purchase of US-originated goods and services.54 USAID has promoted foreign aid as “really an investment in America,” and they have the numbers to prove it.55 For example, the Organisation for Economic Co-operation and Development reported that a full 93 percent of US foreign assistance in 2005 came back to US providers of goods and services, a number that far exceeds any such return received by other donor countries.56 It is an intentional exaggeration, but in Haiti I have several times seen versions of a political cartoon depicting an emaciated Haitian spoon-feeding an obese—and whining—tycoon labeled as the United States.

The international community also managed to botch a golden opportunity presented by a massive post-earthquake exodus from Port-au-Prince to the Haitian countryside. In the decades before the quake, the same neoliberal policies of tariff reduction and subsidy blocks that allowed imported food to undercut Haitian farmers spurred a mass migration to Port-au-Prince by millions of farmers looking for work. (A stark remnant of that migration remains in the form of Cité Soleil, a community near the Port-au-Prince airport that was originally designed to house manual laborers for export industries. Cité Soleil is now one of the Western Hemisphere’s largest and most notorious slums, characterized by overcrowding, violence, stark poverty, and lack of services.) Port-au-Prince in 1982 had a population of about 750,000, but was swollen to three million people by the time of the earthquake. Before the quake, as many as fifteen thousand Haitians were moving from the rural areas to Port-au-Prince every month. Overcrowded shanty towns, known as bidonvilles, sprang up to accommodate them.57 The buildings in these new areas were usually patchwork affairs of cheaply made and poorly supported concrete that proved no match for the tremors of January 12, 2010. According to one estimate, 86 percent of the homes destroyed in the quake had been built between 1990 and 2010.58

But the quake also provided an unexpected opportunity to improve life in Haiti. Over a half-million survivors streamed out of Port-au-Prince for the countryside, a natural decentralization that could have relieved the dangerous congestion in Port-au-Prince. Columbia University economist and development expert Jeffrey Sachs was among many who saw the possibility for supporting a much-needed long-term population shift. Writing in the Guardian two weeks after the quake, Sachs said that supplies of fertilizer and seeds, along with irrigation and storage silos, could allow these migrating Haitians to stay in their home villages and double or even triple the country’s food production within just a few years.59 Instead, the international community virtually ignored the rural areas of Haiti, with little aid being directed toward the agricultural sector. Worse, cash-for-work and other programs were created in the city, causing hundreds of thousands to return to urban areas from the countryside. As Haitian political science professor Chenet Jean-Baptiste put it, the post-earthquake response mistakes gave more rope for Haitians to be dragged back into Port-au-Prince.60 Why was the advice of Sachs and others like Oxfam International ignored? Why was the rural population not well supported by the international community after the earthquake? The DARA report suggested a chilling answer: “Most donors preferred to support the response in the capital, where their aid was most visible.”61

In providing that aid, contrary to the rhetoric from the April 2009 “New Cooperation Paradigm” conference on Haiti, the international community only increased its reliance on NGOs. Almost 100 percent of USAID funds for Haitian humanitarian relief went to NGOs, to the UN, or other US agencies.62 Haiti’s swollen NGO population is supported by so much government funding—as much as 70 percent of their budgets, estimates Peter Hallward in his book Damming the Flood: Haiti and the Politics of Containment—that the term “non-governmental” seems a misnomer. Yet there is one government that most of these organizations are not integrated with: the Haitian government. In fact, NGOs recruited many doctors and nurses away from cash-strapped Haitian hospitals and clinics.63 “All of the millions that are coming into Haiti right now are going into the hands of the NGOs,” Haitian president Préval complained in early March 2010.64

Unquestionably, most NGOs are well intentioned, and many did important and valuable work in response to the earthquake. But the overall return on those millions delivered to NGOs has been unimpressive. As an evaluation of the earthquake response by the Global Public Policy Institute and Groupe URD (Urgence, Réhabilitation, Développement) said, “Did the aid systems save lives? Yes, but not that many. . . . Did the aid system eliminate suffering? Yes, but too superficially.”65 An April 2011 audit by the USAID Office of Inspector General showed that, despite receiving grants totaling $138 million, its NGO grantees completed only 7,179 transitional shelters—less than a quarter of their target number—and some of the shelters were substandard.66 In September 2010, the same inspector general had criticized the performance of for-profit contractor Chemonics, the single largest recipient of USAID funds for Haiti post-earthquake. In carrying out USAID-funded cash-for-work programs, Chemonics was cited for failing to follow safety procedures to protect Haitian workers clearing rubble, and for nontransparency in selecting its workers and rubble-removal sites.67 USAID delivered contracts for Haiti projects to a partnership that included the Kuwait-based company Agility Logistics, even after Agility Logistics was indicted for defrauding the United States of over $1 billion in contracts for services in Iraq, Kuwait, and Jordan.68

Another USAID contractor, a New York firm called Dalberg Global Development Advisors, received $1.5 million to assess land for new housing, but was cited for shoddy work by the Rolling Stone report, in which a USAID official admitted, “These people may not even have gotten out of their SUVs.”69 One of the few Interim Haiti Recovery Commission projects to be completed was the Clinton Foundation’s project to build hurricane shelters that could also be used as schools. The shelters were built for the Clinton Foundation by a company called Clayton Homes, owned by Warren Buffett’s Berkshire Hathaway. But an investigation by the Nation magazine revealed that the shelters were not resistant to hurricanes and did not include promised running water or toilets. Many of the shelters had unhealthy levels of formaldehyde and began to sprout mold and rot within months of construction.70

The Clinton Foundation’s choice of Clayton Homes was a curious one, given that the company had already been sued for high levels of formaldehyde in trailers it sold to FEMA after Hurricane Katrina. Questions have also been raised about the Clinton-Bush Haiti Fund’s decision to direct $2 million to the construction of a luxury hotel, the Royal Oasis, in the upscale Port-au-Prince neighborhood of Pétionville.71 Another high-profile hurricane relief effort, Yéle, has been accused of financial improprieties and self-dealing by the New York attorney general’s office. A charity cofounded by Haitian American rapper Wyclef Jean, Yéle had effectively shut down as of October 2012, with promised projects left uncompleted and creditors alleging unpaid obligations.72

The American Red Cross has been criticized for a lack of transparency in how it has spent—or not yet spent—nearly $500 million in donations for Haitian relief operations. Haitian Americans have protested outside the Red Cross headquarters in New York City, chanting “Where is the money?” Graffiti spray-painted outside a Red Cross–supported tent in Port-au-Prince camp reads, in Creole, “Get out Red Cross and your committee of thieves.” It is not surprising that the Red Cross has struggled to mobilize in Haiti. Before the earthquake, the Red Cross had fifteen people in Haiti. Partners in Health, which had five thousand workers in Haiti, received a fraction of the donations given to the Red Cross.73 “So often after these major disasters, marketing alone—divorced from the quality or importance of the work an organization is doing—will drive support,” Thomas Tighe, chief executive of Direct Relief International, told the New York Times shortly after the earthquake.74

It bears repeating that most NGOs and their staff members in Haiti are well intentioned, and many provide valuable services. “The earthquake has brought in a great deal of outside energy to Haiti, and there is good that comes with that,” says Evan Lyon of Partners in Health. “But there are just so many people involved in the country now that there is often a sense of chaos. If they could organize themselves through Haitian institutions, that would help. But so few do that, and even though there is more energy and money in Haiti, there are also a lot more cooks in the kitchen, and I don’t think that is helping Haitian autonomy and democracy.”

Lyon’s Partners in Health practices what it preaches, using private funds to build a hospital in Mirebalais that is owned, and will eventually be operated by, the Haitian government. In contrast, some international companies’ eager responses to the earthquake crisis were transparently profit-motivated, leading to charges of “disaster capitalism” perpetrated by “trauma vultures.” Three weeks after the earthquake, US ambassador Merten sent a cable to the State Department in Washington he titled “THE GOLD RUSH IS ON!” In the cable, obtained by WikiLeaks, Merten reported that former US Army general Wesley Clark had made a sales presentation to President Préval on behalf of a foam core housing manufacturer, and that the Florida-based AshBritt corporation was one of many companies to descend on Haiti post-earthquake. “Each is vying for the ear of the President in a veritable free-for-all,” Merten wrote.75

Soon enough, AshBritt bought itself an advantage in the struggle. Lewis Lucke led the original earthquake relief effort for USAID, meeting with President Préval and the Haitian prime minister multiple times in his official capacity in the weeks after the quake. Then Lucke stepped down from his government role in April 2010, signed a $30,000 per month agreement with AshBritt, and promptly helped AshBritt and its Haitian partner GB Group secure $20 million in post-earthquake construction contracts. Lucke later sued AshBritt and GB Group for an additional $500,000 for his work securing government contracts for the private companies. Lucke was anything but apologetic for his public-to-private efforts. “It’s kind of the American way,” he told the newspaper Haïti Liberté.76

A year after the earthquake, public health researcher Deepa Panchang conducted several dozen anonymous interviews of NGO officials in Haiti. As summarized in the anthology Tectonic Shifts: Haiti since the Earthquake, the response by NGO officials revealed disturbing misconceptions about the Haitian people. One core belief among some NGO officials was that Haitians who had homes were actually choosing to stay in IDP camps in hopes of receiving benefits from NGOs. They were “waiting for houses, cars, helicopters,” said one NGO official. Another said that the camps’ conditions were generally acceptable to Haitians living there. “Although I haven’t talked to any [camp residents], I think they’re pretty pleased,” the official said.77 Similarly rose-colored reporting was often extrapolated to a broader audience, as NGOs eager to impress current donors and recruit new support distorted the systemic nature of Haiti’s crisis by highlighting small victories in spite of the dark larger picture of post-earthquake suffering. Predictably, such reports elevated self-promotion over any goal of presenting a balanced portrayal. The Clinton Foundation, for example, produced two videos and issued multiple reports praising its ill-fated hurricane shelter/school project.78

But, if one was willing to look, less approving views about NGO performance in Haiti were easy to find. NGOs were accused of bypassing existing Haitian grassroots organizations and using aid dollars inefficiently, if not dishonestly. Aba NGO vole! (Down with NGO thieves!) was a common graffiti statement on the concrete walls of Port-au-Prince. The 2011 video Haiti: Where Did the Money Go?, produced and written by Michele Mitchell and Ivan Weiss, showed an IDP camp where over five thousand people shared just six toilets, despite multiple visits by representatives of international NGOs. “They just take down information and that’s it,” Jean Cene, the leader of L’Ouverture Camp, told Mitchell. “What I can say they’ve done with the money is spend it on nice hotels to sleep in, and nice cars to drive. The people, meanwhile, are stuck in the same misery.”79

Even when NGO money was spent on Haitian projects, the lack of coordination and long-term commitment led to resentment and limited impact. “What we do [in Haiti] is what the donors want and see as being good for us, not what we want and need,” Jacky Lumarque, president of Haiti’s Université Quisqueya, told the Center for Public Integrity’s iWatch News. “The NGOs go from project to project without taking the time to develop a strategy for us to respond to our own needs and develop self-sufficient organizations. At the end of their projects, everything vanishes and we’re back where we started.”80 In a report issued a year after the earthquake, Oxfam echoed the same concerns about NGOs bypassing Haitian involvement and not coordinating their efforts.81

In December 2010, the head of the OAS mission in Haiti, Ricardo Seitenfus, gave an interview to the Swiss newspaper Le Temps. In the interview, Seitenfus sharply criticized the international community’s approach to Haiti, including the focus on a military response and empowerment of NGOs at the expense of the Haitian government. “There is a maleficent or perverse relationship between the NGO’s strength and the weakness of the Haitian state,” said Seitenfus. “We want to make Haiti a capitalist country, a platform for export to the US market. It is absurd.”82 Anthropologist Tim Schwartz, who has studied NGOs in Haiti for several years, provided a bleak assessment of their performance. “My own research on the matter suggests that at least 90% are rife with corruption, functionally inert, or give money intended for the poor to people who do not need it,” he said.83 Haitians have their own wry assessment of the situation, joking that a Haitian government minister taking 10 percent from a foreign aid project is corruption, but a Washington consulting firm skimming 40 percent is overhead. Haitian physician and businessman Dr. Reginald Boulos complained to the New York Times in 2012 that foreigners do everything in Haiti at a cost five times what Haitians would charge.84

Professor and anthropologist Mark Schuller provided a detailed critique of the NGO system in Haiti in his 2012 book, Killing with Kindness: Haiti, International Aid, and NGOs. Schuller based his analysis in part on an in-depth comparison of two Haitian NGOs that had contrasting approaches to community inclusion, but were both hampered by the demands of international funders. Top-heavy organizational structures better suited to writing reports than to providing services, lack of collaboration with other NGOs, and programs that reflected donor preferences over the needs of the community are all predictable outcomes of a system structured to compete for the attention of donors outside Haiti. “Foreign funders still wield powerful influence, recalling the old saying that ‘the one who pays the piper calls the tune,’” Schuller concluded.85

Two years after the earthquake, Nigel Fisher, the UN’s chief humanitarian officer in Haiti, said, “The NGOs still have something to respond to about their accountability, because there is a lot of cash out there.”86 But accountability is hard to come by when the international community has chosen to direct its Haiti programs via the privatized system of NGOs. Being an NGO means being largely free of systematic scrutiny, especially compared to a governmental entity that must answer to citizens, taxpayers, and media. Even if an NGO is considered accountable to its donors, that demographic does not include the Haitian people whose lives are affected most directly by the organization’s actions. As Schuller wrote, “If a state-sponsored development project failed or merely lined the pockets of insiders, citizens would be in the streets protesting, because there is at least in theory some accountability, some responsibility to the citizenry. [But] NGOs . . . are first and foremost private voluntary initiatives. That is why any NGO can point to individual successes post-earthquake, while close to 40% of camps still lacked water a year following the quake.”87

As Schuller states, despite the international outpouring of generosity, hundreds of thousands of Haitians suffered in misery for months and then years after the earthquake. By the summer of 2010, the International Organization for Migration registered 1.3 million Haitians living as internally displaced persons, most of them located in greater Port-au-Prince.88 Two different surveys of camp residents conducted that summer—one directed by Schuller and carried out by a team of UEH Faculté d’Ethnologie students, and one conducted by the LAMP for Haiti Foundation and other groups, including IJDH and BAI—present an anguished picture of deprivation.89 Forty percent of the camps had no access to water; 30 percent had no toilets.90 Many respondents said that they were forced to defecate in small plastic bags and then throw out the bags wherever they could.91 Standing rainwater and mud with a smell “reminiscent of pig farms,” as Schuller’s report described it, was common, even in the camps with latrines.92

Three-quarters of the families interviewed reported that someone in their household had gone at least a day without eating in the week prior to their interview, and more than half said that they had to rely on purchased bottled water for drinking water.93 Oddly, more families reported a lack of food and abysmal living conditions than claimed to be suffering from hunger or despair about their state of affairs. The researchers concluded that the discrepancy likely indicated that camp residents had resigned themselves to perpetual deprivation. “The conflation of these factors suggests that camp conditions have deteriorated to the point that unacceptably poor health has become indistinguishable from daily life,” wrote the authors of the LAMP for Haiti report.94 IJDH attorney Nicole Phillips, who led the research team, later put it more bluntly. “The tragedy was that the people in the camps had endured so much for so long that they were past complaining about it,” she said. “They had just kind of accepted it.”

Hundreds of thousands of residents were evicted from IDP camps by alleged landowners with questionable title, while NGOs operating or serving the camps almost always refused to defend the residents’ rights to remain. Deepa Panchang’s survey of NGO officials connected to IDP camps did not yield a single respondent who had initiated any legal process to stop the evictions.95 BAI lawyers reported that NGOs working in camps were reluctant to force alleged landowners to prove their rights to the property. The NGO community in Haiti proved to be similarly hesitant to demand a UN response to the cholera epidemic triggered by UN negligence. Mark Schuller has optimistically written that the massive failure of the post-earthquake response has been a pedagogical moment for the current international aid system and perhaps even a “Waterloo” for the broken NGO model.96 But the international community’s cholera response has thus far repeated the familiar dysfunctional pattern: as of mid-2012, the Red Cross, still sitting on unspent millions in post-earthquake donations, had received more funds from the international community to support a cholera response than the Haitian government has.97 As Haitian rights activist Melinda Miles has written, “An opportunity to set a good example to the rest of the world has instead established a model of how best to act against the interests of a devastated people and render them invisible.”98

.   .   .

These dismal results are not inevitable. Increasingly, individuals and organizations from the international community and NGOs have recognized that it is counterproductive to ignore the government of the country they wish to help. Paul Farmer has recently written about his own journey toward this realization:

Since 1983 I have worked in Haiti in many capacities, including as a physician aiming to improve medical care. I operated as many non-governmental organizations [NGOs] still do today: my assumption was that my colleagues and I could do a much better job of caring for the poor and the sick than any Haitian public institution. This was an unconscious assumption: ignorance, not arrogance, was the primary driver of this approach. After ten years of struggle in my initial headstrong, do-it-yourself mode, I began to see that my philosophy, not the Haitians,’ needed to change. If Haiti was ever to have healthy, robust means of caring for its citizens, then working with and through public institutions was the only way to achieve meaningful results.99

Farmer was not the only one to recognize that his approach needed to change. A survey of Haiti-based humanitarian workers and volunteers in mid-2010 showed that most were committed to measuring their organizations’ performance and accountability using widely accepted sets of standards and metrics.100 The most widely used standards, including those developed by the Sphere Project and the Humanitarian Accountability Partnership, incorporate explicit calls for respecting the human rights of aid recipients. As far back as the 1990s, the UN and other international agencies have urged that assistance be grounded in the recognition of human rights obligations.101

In the days after the earthquake, Mario Joseph and Brian Concannon led a team of advocates (which included members of the New York University Center for Human Rights and Global Justice, the Robert F. Kennedy Center for Justice and Human Rights, and Partners in Health / Zanmi Lasante as well as personnel from BAI and IJDH) that submitted briefings and testimony to the IACHR. They urged that the response to Haiti’s disaster be delivered with what they call a human rights–based approach to international assistance, a method they consciously contrast with a charity-based philosophy.102 (Somewhat more poetically, Partners in Health and Farmer usually refer to the same rights-based approach as “accompaniment”—a process of working shoulder-to-shoulder not just with individual Haitians but with the country’s government.)103 Already, with the aftershocks still rumbling in Port-au-Prince, it was clear that most of the international community was looking at Haitians as a charity case and the government of Haiti as a roadblock to be ignored or steered around. So Joseph and Concannon argued that international assistance be grounded in legal entitlements and obligations.

The key to this approach lies in recognizing that the government of Haiti is the entity charged with fulfilling those legal obligations to its citizens. Various human rights instruments and customary international law recognize that the government of Haiti holds the primary duty to guarantee its citizens the rights to food, water, housing, and health care, all of which were so scarce after the earthquake. International law also dictates that the people of Haiti have the right to active participation in their government’s decision-making. International actors are themselves bound by multiple international legal instruments, including the UN Charter (which requires states to take “joint and separate action” to protect economic and social rights); the International Covenant on Economic, Social, and Cultural Rights; the OAS Charter; and the American Convention on Human Rights. Those instruments compel states to take action to assist other states and their citizens who are in crisis, but they must do so in a manner that respects the rights of those left vulnerable, which includes working through local governments whenever possible. The law does not apply just to governments. International courts have held that non-state actors like the UN and NGOs have the requisite “legal personality” to be similarly bound by international human rights law.104

In addition, many of the states and non-state organizations that generously rushed to Haiti’s aid after the earthquake did not arrive with clean hands. Many bear some legal or moral obligations for the disaster to which they responded. In the 1980s, the International Monetary Fund, at the urging of the United States and other nations, compelled Haiti to adopt the neoliberal policies of lowering subsidies for domestic agriculture and slashing tariffs on imported rice.105 As discussed in Chapter 1, in the late 1990s and early 2000s, the IDB, again at the urging of the US government, refused to distribute hundreds of millions of dollars in approved loans to allow Haiti to make several infrastructure upgrades, including improvements in its water and sanitation systems.106 And the UN’s responsibility for the devastating cholera epidemic is documented in that same chapter.

In their presentations to the IACHR, Joseph and Concannon argued that a rights-based approach to earthquake relief would be characterized by five qualities reflecting Haitians’ legal rights: capacity development, participation by Haitians, transparency, accountability, and nondiscrimination. In real terms, they said, international human rights law requires aid providers to work through the Haitian government whenever possible. The law also requires that there be mechanisms where complaints about aid providers could be received and redressed if rights are violated. In short, the law requires that Haitians be treated not merely as spectators of the process determining their fate.

The IACHR agreed. Three weeks after the earthquake, it issued a statement. “The IACHR reminds the Haitian government, the international community, the non-governmental organizations, and the many volunteers on the ground of the importance of respecting international human rights obligations in all circumstances, in particular non-derogable rights and the rights of those most vulnerable.”107

But, as Paul Farmer pointed out, working with Haitians and their institutions is not just required by law. It is also the most effective and enduring method for providing assistance. As the international donor community agreed in the “New Cooperation Paradigm” conference nine months before the earthquake, Haiti’s unique vulnerability to natural disasters was largely caused by too many outsiders, well-meaning or not, who treated Haiti like a blank space to be filled with whatever project or short-term approach the donor saw fit to pursue. It is simply good development practice to respect the sovereignty of the host government and its need to develop long-term capacity, along with treating affected individuals as rights-holders rather than charity cases.

Working with the Haitian people would have reduced long-term dependence and avoided duplication of efforts. Creating accountability measures and leveraging local expertise would have boosted efficiency. One can easily imagine how greater transparency and involvement with the Haitian people could have avoided post-earthquake faux pas like the USAID contracts with shoddy providers or NGO support of questionable projects. Certainly, greater involvement of the Haitians occupying the IDP camps would have prevented NGOs from concluding as a group, as they did in mid-2010, that the Sphere Minimum Standards call for one toilet for every twenty persons was “unrealistic” in Haiti’s camps, and that free water distribution to the camps was unsustainable. Instead, the NGOs ignored Haitian perspectives, stopped the free water, and settled for a goal of one toilet per one hundred persons—just in time for the cholera outbreak.108

Perhaps surprisingly, given this disappointing reality of aid on ground in Haiti, a rights-based approach to assistance is explicitly embraced by UN agencies, multiple states, state collaborations like the European Union, and most large international-level NGOs. At a special session of the UN Human Rights Council on January 27, 2010, the council committed to pursuing a human rights approach in its response to the Haitian earthquake.109 In a mid-2010 survey of 138 organizations working in Haiti, 85 percent reported using a rights-based approach.110

Accepting the rhetoric of a rights-based approach to assistance is a useful first step. But good intentions need to be accompanied by true accountability for respecting the human rights of the persons affected and the role of the host government as representing those persons in the short and long term. As the UN Office of the High Commissioner for Human Rights has stated, accountability is the “raison d’être of the rights-based approach.”111 In international aid in Haiti and elsewhere, international actors are far more likely to embrace rights-based language than they are to set up processes to hold themselves responsible for practicing what they preach. The UN’s shirking of responsibility for the Haitian cholera crisis provides an unfortunate example of this phenomenon. The crying need for accountability is another reason for international assistance providers to closely coordinate with the Haitian government. Governments are designed to be responsive to affected persons, who retain power as voters and citizens. These affected persons can never have the same ability to oversee the actions of NGOs and foreign donors.

Which, of course, was Brian Concannon’s argument to the world two days after the earthquake. Haiti was vulnerable on January 12, 2010, in significant part because insufficient attention had been paid to nurturing a transparent Haitian government responsible for enforcing the law, providing basic services, and protecting the rights of the people it serves. Sadly, Haiti is even more vulnerable today, because most of the billions of dollars donated for its recovery have served only to fund repetition of the mistakes of the past. As Edmond Mulet, the UN’s chief in Haiti, admitted in an interview one year after the earthquake, “Unless we address the rule of law in Haiti, all the efforts on reconstruction, on development, on peacekeeping, will be in vain.”112

.   .   .

At first, Yvonne Jolivan does not have an answer to my question.113

Thirty-four years old, but thin and weathered and looking older, she stands barefoot in the entry to one of the many tattered tarp and plywood structures at a place called Grace Village in Carrefour, Haiti. Jolivan holds eleven-month-old Jofte, the youngest of her five children, in her left arm. He reaches inside her dirty green tank top, trying to find her breast. Like almost all of the three thousand people living in this camp for persons still displaced by the January 2010 earthquake, Jolivan is without a job, any source of income, or even clean water and a toilet. My question is: how do you feed your kids?

She shrugs her shoulders and answers in Creole. “When I wake up in the morning, I thank God, and God knows if we are going to eat that day.” That seems pretty intangible to me, so I press for some details. When the family does eat, how do they get the food? She shrugs again. “Sometimes people ask me to clean their clothes for them, and if I receive money I can buy food for the children and go to the street to buy water.” Finally, she admits to the challenge. “Li se difisil”—things are difficult.

It is March 2013, over three years after the earthquake. And the only thing Jolivan knows when she wakes up in the morning is that her family has shelter, meager as it is. But now that is at risk, too. Things are getting even more difficult.

A Christian pastor and his church say that they own the land that Grace Village sits on, and they have ratcheted up their efforts to remove Yvonne Jolivan and the five-hundred-plus families living there. According to multiple residents I spoke with and a thirty-page petition filed in mid-February 2013 by BAI and IJDH with the IACHR, those eviction efforts have included violent, armed assaults; rocks thrown into the camp area; the destruction of tents; and the forced removal of many previous camp residents. The petition also alleges that non-governmental organizations have been blocked from providing water and latrines for camp residents by the pastor, Bishop Joel Jeune, the president of Grace International, a church and not-for-profit corporation registered in the State of Florida.114

One former camp resident, Marcel Germain, has provided sworn testimony that Grace International security guards have attacked and even killed some Grace Village residents. Other residents, speaking with anonymity, paint the picture of a reign of terror designed to push the residents off the land. Some American and Haitian human rights lawyers have witnessed Grace International security shooting guns in the camp and forcibly removing a camp resident.

In an interview, Bishop Jeune categorically denies accusations of violence, and points the finger back at the camp residents. Hundreds of former Grace Village residents have been removed from the camp to more permanent homes at a settlement called Lambi Village. Even though there are not enough homes for all the Grace Village residents at the new site, Jeune says, all of the tent dwellers can sign up for a waiting list. But the remaining Grace Village residents want money instead of a place to live, Jeune claims. He notes that some other post-earthquake camps in Haiti were disbanded in part by offers of cash for residents to move. “I don’t have a number to give you, but many, many, many of these people have their own house, and they put it for rent and they come to stay here,” he says. “They are waiting for that money.”

The destruction of Grace Village tents was conducted by Haitian National Police and UN troops, not by him or his staff, Jeune insists. He himself is afraid to go to the camps because the residents throw rocks at him, not the other way around. “I don’t see how I can sue anybody for defamation, but I know as Christians we have to suffer. When Jesus was trying to do good, they turned against him, too,” Jeune says.

Some of Grace International’s US-based church and not-for-profit partners back up this version of the standoff. But, beyond the competing allegations, it was clear that the camp I visited in March did not look anything like a “model for proactive, healthy, and efficient camp management,” complete with water wells, showers, toilets, and a trash disposal system. That is the place described in the Grace International web site (www.graceintl.org), which invites donations. Several US churches and religious mission organizations have partnered with Grace and supported its call for funds. (The Grace International website says the organization’s partners have included the UN World Food Programme and Doctors Without Borders. Through spokespersons, WFP said that it has not been a direct partner with Grace, and Doctors Without Borders declined to comment for this book on their relationship with the organization.) The not-for-profit’s US tax return reports $2.8 million in contributions and grants received in 2008 alone. Jeune says most of that figure represents in-kind contributions from volunteers, and that the money goes primarily toward Grace’s school and nutrition programs.

If Grace International once harbored nurturing intentions for the tent dwellers, those feelings seem long gone now. Jeune has issued eviction notices to Grace Village residents and told me that the church needs to reclaim the camp land for its schoolyard to expand. I asked one of Grace’s supporters, Scott Campbell of the Vancouver, Washington–based Christian mission Forward Edge, if he agreed with the residents’ and advocates’ claim that Grace and Jeune are waging an eviction and intimidation campaign. “Is it an eviction campaign?” he responded. “Well, they are long overdue to leave. As for intimidation, that is a strong word.”

The Grace Village residents share their plight with scores of other Haitians. In early 2013, 350,000 people still lived in IDP camps around Port-au-Prince, and the UN estimated that 20 percent of them are facing eviction. There was literally no place for them to go. An estimated two hundred thousand homes were destroyed in the earthquake, with less than nineteen thousand homes repaired. Six thousand new homes have been built. Even Grace International staff and supporters acknowledge that Lambi Village cannot house all the camp residents if they are removed.

Which should come as no surprise. Haiti’s housing crisis is far beyond the scope of any remedy created by a pastor or church group, even assuming all of the intentions are noble. And no non-governmental organization has the same duties of fair treatment and the provision of basic services to Haitian citizens that its government has accepted through a myriad of human rights treaties and its own constitution. So when the IACHR ruled on the Grace Village residents’ and BAI’s and IJDH’s petition on March 26, it addressed its order to the government of Haiti, not Grace International.

Responding to the evidence that Haitian National Police helped forcefully evict some Grace Village residents, the IACHR admonished the government to prevent the use of violence. The IACHR also ordered the government to ensure that clean water and police protection is provided to the residents.115 The IACHR order was a preliminary measure, so Grace Village residents and their advocates hope that future rulings will address the fact that evictions have occurred without court orders. Remarkably, no resident or advocate has yet seen proof that Grace International or Bishop Jeune owns the land on which the camp is based. They also hope that future IACHR rulings will address the fact that official complaints to the government about Grace International have been ignored, and that protesting camp residents have been arrested and imprisoned without warrants or charges. The Haitian Constitution and international treaties guarantee the Grace Village residents better access to housing and services, but those promises are being disregarded.

The Grace Village heartbreak is a microcosm of the post-earthquake disaster in Haiti. The global generosity that was offered at historic levels has yielded only lost opportunities. Aid money promised has not been delivered; money delivered has been wasted. The US government and world community ignored the post-earthquake calls by Brian Concannon, Paul Farmer, and others for rights-based development assistance that could have empowered and improved the Haitian government, creating an enduring solution to Haiti’s problems. Instead, shortsighted and self-interested reliance on disjointed private charity has led to a new, post-earthquake reality that is a disaster all its own.

Ultimately, the important question is not whether Grace Village residents are being victimized by an abusive alleged landowner or have simply worn out the patience of a benevolent mission. The important question is whether the rights of some of the world’s most vulnerable citizens are going to be respected. Can the world community learn from the massive mistakes made in the earthquake recovery, and do better?

To Yvonne Jolivan and her family, this is not an abstract question. “I just hope someone can help us relocate,” she says. “Because our situation here is chaotic.”
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FIGURE 1. Since 1996, in both Haiti and in the United States, Brian Concannon (left), of the Institute for Justice and Democracy in Haiti (IJDH), and Mario Joseph (right), of the Bureau des Avocats Internationaux (BAI), embody the global North-global South partnership for human rights in Haiti. (Photo: Daniel Ramirez)
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FIGURE 2. The UN base outside Mirebalais, Haiti, where sewage dumped into Haiti’s chief waterway in October 2010 led to the cholera outbreak that killed thousands. (Photo: Fran Quigley)
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FIGURE 3. Concannon, Joseph, and IJDH attorney Bea Lindstrom file lawsuits in Haitian courts, draft international petitions and reports, conduct media outreach, author scholarly articles, and mobilize Haitian activists and their supporters, all in an effort to defend the human rights of the Haitian people. (Photo: Daniel Ramirez)
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FIGURE 4. “When the epidemic (of cholera) first hit, we thought we would sit out,” Brian Concannon says. “We did not think this was a place for lawyers. . . . Eventually, though, we got tired of looking at our feet when Haitians said, ‘Who is going to do something about this?’” (Photo: Daniel Ramirez)
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FIGURE 5. The residents of Camp Django held press conferences and conducted demonstrations to protest illegal eviction from their internally displaced persons (IDP) camp. Their advocacy did not prevent their eviction, but other activist efforts have kept vulnerable persons in their homes. (Photo: Fran Quigley)
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FIGURE 6. Jacqueline Olonville had never engaged in any human rights activism before cholera introduced by UN troops (MINUSTAH) sickened her and killed thousands. Now she has joined the trailblazing lawsuit demanding accountability by the UN. “MINUSTAH came here and killed our families and God’s children, so I want them to leave and give us back our country,” she told a rally in St. Marc, Haiti. (Photo: Fran Quigley)
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FIGURE 7. Mario Joseph’s and Brian Concannon’s call for the international community to channel its post-earthquake response through the Haitian government was ignored, and the resulting mismanagement and ineffectiveness has been criticized across the globe. (Photo: Daniel Ramirez)
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FIGURE 8. Part of Joseph’s portfolio includes reaching out to the international community through media interviews and participation in documentary films. His open challenge to powerful Haitians has earned him death threats and forced his family to leave the country for their safety. “Mario is the most courageous person I know,” says BAI founder Ira Kurzban. “You have to appreciate Haiti to understand how his life is in danger every day.” (Photo: Daniel Ramirez)
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FIGURE 9. Mario Joseph conferring with residents of an internally displaced persons (IDP) camp as they resist eviction attempts. “When the rule of law does not exist, you have to build it,” he says. (Photo: Fran Quigley)
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FIGURE 10. Activists demonstrate in front of the government social affair ministry. One of the group was arrested after he spoke out in opposition to government policies. “[President] Martelly, we are asking for work, we are asking for food, and you give us prison,” they chant. (Photo: Fran Quigley)
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FIGURE 11. Haiti’s National Palace was one of thousands of Port-au-Prince buildings destroyed in the January 2010 earthquake. (Photo: Fran Quigley)
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FIGURE 12. Concannon lived in Haiti for nine years before returning to the United States. “My place to best help the people of Haiti was not in Port-au-Prince but back here in the States, making the US safe for democracy in Haiti,” he says. (Photo: Daniel Ramirez)
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Beyond the Courtroom

When the earthquake hit Port-au-Prince on January 12, 2010, the home of the thirty-eight-year-old woman and her husband collapsed on them. The husband was killed, and the woman was trapped for several hours before she was able to escape. Two days later, as the woman was searching for her husband’s body in the rubble, she was grabbed by two men carrying guns. They pulled her into a nearby tent and raped her.

Less than four months later, when the same woman was using the latrine after dark at an IDP camp, two other men forced their way into the stall. One pressed a knife against her waist, and then they raped her.

The woman has since made several attempts to commit suicide by drinking bleach. So far, her daughters have been able to stop her.1

A few weeks later, a twenty-four-year-old woman, also a widow, was taking trash to a dumping site at the same camp. Four men forced her into a car and drove to a deserted street, where all four raped her. Then, one grabbed the woman by the throat and ordered her to open her mouth. She did so, and the man bit off the end of her tongue.2

There was no systematic effort to collect all reports of gender-based violence after the earthquake, but there is no question that attacks occurred with alarming frequency. New York University’s Center for Human Rights and Global Justice conducted a 2011 study of four different IDP camps in and around Port-au-Prince. Fourteen percent of families living in the camps reported that at least one of their household members had been victimized by sexual violence in the first year after the earthquake. Nearly one in five of the reported victims was under the age of eighteen.3

A random survey sample by University of Michigan researchers yielded an estimate that over ten thousand people were sexually assaulted in Port-au-Prince in the first six weeks after the earthquake.4 As recently as the early months of 2012, BAI was still receiving an average of four new rape victims in its offices every week, more than half of them children. Even these disturbing numbers likely underestimate the extent of the crisis; it has been well demonstrated that fear of retaliation and stigma create a reluctance to report attacks. As one Haitian woman told the NYU researchers, “If you speak about it, they will kill you.”5

In the wake of the rape epidemic, unwanted pregnancies followed. A UN and Government of Haiti study in the fall of 2010 reported pregnancy rates in the IDP camps at three times the urban average before the earthquake, with two-thirds of the pregnancies unwanted.6 Haiti has one of the highest HIV rates in the Western Hemisphere, with one of every fifty adults HIV-positive, so the rapes are feared to have infected many victims with the virus.7 Lack of access to prenatal and obstetric care in Haiti led to maternal mortality rates that were among the world’s worst even before the earthquake devastated Haiti’s meager health-care system. Post-earthquake, a 2011 Human Rights Watch study told harrowing stories of women and girls giving birth on street corners and tent floors.8 Abortion is a criminal offense in Haiti, but the drug misoprostol, which can induce abortion, is often sold on the street. Haitian health providers reported a post-earthquake spike in patients with complications from self-administering misoprostol or using unsterilized metal objects to induce abortions.9

Before the earthquake, women in Haiti already had it bad. Although Haitian women are referred to as poto mitan (the pillars of society), they bear the worst of Haiti’s poverty and lawlessness. Before the earthquake, less than a quarter of women had access to modern methods of contraception, and one in every ten Haitian girls had a child or was pregnant by age seventeen. Girls usually entered the education system later than boys, and early pregnancies and domestic obligations meant they usually dropped out earlier, too. Most women found their economic opportunities limited to the informal sector, and, when they did get jobs, their salaries were lower than men. In a country where land ownership is so important to peasants’ survival, women in common-law marriages—known as plasaj and constituting the majority of conjugal relationships in rural Haiti—have no legal right to the land they may cultivate for decades. Sixty percent of female-headed households lived in extreme poverty. Women have long been significantly underrepresented in political leadership and in government, with only a single female in the thirty-member senate as of 2011, and just five women in the ninety-nine-member Chamber of Deputies. A woman has not served on the Cour de Cassation (supreme court) for the past twenty years. Even the rape crisis after the earthquake had plenty of brutal precedent, with one Haitian official estimating in 2000 that as many as 90 percent of Haitian women had experienced gender-based violence in their lives. Rape was regularly used as a weapon of terror and political repression during Haiti’s military regime in 1991–1993 and during the 2004–2006 conflicts.10

After the earthquake, things got even worse for Haitian women. Of course, the quake directly maimed and killed tens of thousands of women, including leaders in government and journalism and inspirational women’s rights activists like Myriam Merlet, Magalie Marcelin, and Anne Marie Coriolon.11 Historically, women tend to bear a disproportionate share of the harm after disasters. Sexual violence increased in tense, lawless post-disaster settings like those created by Hurricane Katrina and the South Asian tsunami of 2004, as well as in the aftermath of Haitian hurricanes and tropical storms. The night of the Haitian earthquake, 4,500 prisoners escaped from the Haitian National Penitentiary, further destabilizing a chaotic situation filled with despair and violence.12

The IDP camps, which had almost no security presence and limited lighting after dark, proved to be the most dangerous settings of all. The camp tents and shacks offered virtually no physical barriers to intrusion, and women were attacked while walking to fetch water or to reach latrines. Many frightened women resorted to defecating in plastic bags or in the open after dark, which itself carried risk. As a 2011 report coauthored by BAI and IJDH put it, “These [post-earthquake] conditions have created an environment in which people feel frustrated, desperate, and dehumanized—emotions that all too often are channeled into sexual violence against women and girls.”13 Neither the US military presence immediately after the earthquake nor the long-term presence of MINUSTAH troops in Haiti provided any meaningful protection for camp residents.

Violence and deprivation walked hand-in-hand. Eighty-four percent of the IDP camps’ residents in NYU’s survey reported going at least one day without eating in the previous week, and the study found strong correlations between sexual victimization and a family’s lack of access to food, water, and adequate sanitation.14 Women who were forced to go far from home to search for food and water put themselves at risk of attack during their quest, and often had to leave children at home unattended and vulnerable. Hunger and thirst forced many struggling women, particularly girls whose parents died in the earthquake, to resort to so-called survival sex. In one IDP camp focus group interview by the NYU researchers, every woman present reported being asked at least once to trade sex for goods and services. For some women, there is little choice but to agree. “People will try to survive by the way they can,” one woman living in an IDP camp told Human Rights Watch. “So, for US $0.60 or $1.25, you have sex just for that. It’s not good to make prostitution, but what can you do? You have to eat.”15

.   .   .

In response to this epidemic of sexual violence after the earthquake, the reactions to the victims by Haitian police and judicial officials ranged from indifference to outright hostility. The widow who was raped twice, once while searching for her husband’s body in the earthquake rubble and once in an IDP camp latrine, later saw one of the rapists return to the camp two months after she was attacked. A friend caught the man and held him down, and others called the police emergency number. There was no response, and eventually the man broke free. The victim fears he will return and retaliate. The same fear kept the rape victim whose tongue was bitten off from initially making a police report at all. No arrests have been made in her case, even though she has since seen one of her attackers on the streets of Port-au-Prince.16 These women know too well that if the attackers do return, they are unlikely to be deterred by any official police presence, as law enforcement is largely absent from the IDP camps.17 In fact, one of BAI’s clients is a fifteen-year-old girl who was raped by a Haitian National Police officer and another man.

Under Haitian law, a woman who has been raped has several options for seeking legal intervention. She can immediately call the police, or make a later complaint to the police, justice of the peace, or the office of the prosecutor (also known as the parquet). All have the authority to order the accused to appear in court in cases of flagrant offenses, or flagrant délit, and the police have the duty to investigate, gather evidence, and make arrests for flagrant offenses. Haitian law defines a flagrant offense as one where the person is caught in the act of committing a crime or soon after, usually within forty-eight hours.18

In reality, as the capturers of the widow’s rapist discovered, it was difficult to get Haitian police to respond to an emergency situation. Calls to the police at nighttime were often not answered, or the caller was told that the police could not respond because they were sleeping. On other occasions, rape victims were told that the police did not have a car or gas to allow them to travel to the scene of the crime.

So advocates urged women to make their complaints in person at the police station if possible. But the reception at the station was often intimidating. Police sometimes wrongly sent complainants to another agency or accused the woman of fabricating the allegations to obtain money—a particularly common reaction when the victim was poor. When a nineteen-year-old woman whose mother had been killed in the earthquake was raped in one of the IDP camps, the police told her, “When you catch the gangsters who raped you, then call us.”19

That reaction was common in the months after the earthquake, according to advocates and UN officials, who report that Haitian National Police rarely investigated a rape complaint if the attacker’s identity was not immediately apparent.20 Women reporting rapes were questioned about whether they were wearing provocative clothing or somehow triggered the attack, with one Haitian judge recently telling a women’s advocacy group that he did not believe in rape. “I’ve seen male judges blame the victim and imply it’s their fault because, for example, they wore a short skirt,” says Mario Joseph.21 A UN report in June 2012 followed a sample of sixty-two rape reports delivered to the Haitian National Police in 2010. Only twenty-five of the sixty-two cases were reviewed by a prosecutor and only eleven of those cases were thoroughly investigated. None of the cases came to trial before the summer of 2012.22

The Haitian government was undeniably weakened by the earthquake—twenty-seven of twenty-eight national government buildings were destroyed and almost one in every five Haitian civil servants was killed or injured. But even prior to the disaster, the official precedent for ignoring or demeaning rape victims was well established. Rape was not even criminalized in Haiti until 2005. A 2009 IACHR report on violence against women in Haiti documented biased and negligent pre-earthquake treatment of gender-based violence, including one horrific story of a boyfriend beating his teenage girlfriend, pouring gasoline on her, and setting her on fire. The young man was released after one month of detention. The report concluded, “Most cases of discrimination and violence against women are never fully investigated, prosecuted, and punished by the justice system in Haiti. The Commission observed an alarming pattern of systematic impunity that sends a social message that discrimination and violence against women will be tolerated.”23

Even when a Haitian rape victim was able to have her official complaint accepted, she faced significant odds against obtaining justice. Most Haitian rape victims do not seek medical treatment because they are worried about the cost, fear retaliation by their attacker, lack transportation to care, or lack awareness of available services.24 This poses a significant problem for prosecutions, since rape complaints without an official medical certificate are usually ignored in the Haitian legal process. Complaints supported by a medical certificate that does not conform to the preferred format are often rebuffed as well. As one Haitian lawyer reported hearing a prosecutor’s clerk say, “This is an easy case; there’s no medical certificate.”25 BAI complained to the UN Commission on the Status of Women in late 2011 about the de facto requirement of a medical certificate in order for a rape complaint to be pursued. That practice, BAI said, “reinforces the belief in the justice system that women’s testimony is inherently untrustworthy.”26

The Haitian judicial process is notoriously slow and confusing for victims, most of whom cannot afford legal representation. If a case survives the complaint stage and gets referred to an investigating judge (juge d’instruction), the case often bogs down for months and even years. The caseloads are high, and the courts do very little work in the summer months. “Justice does not really work during the summer,” says former BAI attorney Esther Felix.27 The slow pace of the process provides too many opportunities for corruption, Felix says, because attorneys and intermediaries sometimes pay for beneficial scheduling of cases, or to have a case held back until the victim drops the pursuit of her complaint. In one recent case, a clerk solicited a direct payment from a BAI client’s mother in return for a promise of a favorable ruling.28

Court proceedings are conducted in French, when most Haitians speak only Creole. The court staffs’ failure to provide information to the victims sometimes allows the accused to be released because the victim did not appear at a hearing. Like the police station environment, the court hearings can be extremely intimidating for rape victims. In one BAI case, a judge sat the accused adult rapist next to his fourteen-year-old victim, and many judges put the victims on the defensive during aggressive questioning from the bench.29 Intimidation comes from outside the courtroom as well, as the mother of a teenage rape victim told the IACHR: “Since my daughter was able to identify at least one of her rapists, his father, a former military official, has called several times. First, he offered money if we would just ‘leave it alone.’ Then he mentioned that he knew I didn’t live with a man so it would be easy to kill me if I caused problems for his son.”30

In Haiti after the earthquake, rape was easy to commit and very unlikely to be punished. Most rape victims, especially those living in the same IDP camp as their attackers, weighed the likelihood of retaliation as higher than successful prosecution and made a rational choice not to lodge an official complaint. Jayne Fleming, a US-based human rights lawyer, submitted an affidavit to the IACHR in late 2010 describing the cases of twenty-three post-earthquake rape victims she represented in efforts to obtain humanitarian parole in the United States. Of those twenty-three victims, only two made a police report. In those two cases, the police did not make any arrests, and the rapists threatened the families of the victims, forcing them to go into hiding.31 The NYU researchers found that rape victims were more willing to tell survey interviewers about their rape than they were to make an official report to the police. As one of the women told an NYU interviewer, “Justice does not exist in Haiti.”32

.   .   .

When justice is so elusive, what is left for Haitian women and their advocates to do? “Since the rule of law in Haiti has been almost non-existent, you have to build it,” says Mario Joseph. On paper, at least, there is some framework on which to build.

Despite Haiti’s failure to criminalize marital rape or adopt a special law prohibiting domestic violence, Haiti has signed a variety of regional and international human rights treaties, including the International Covenant on Civil and Political Rights, the Conventions on the Rights of the Child, the American Convention on Human Rights, and the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (“Convention of Belém Do Pará”). All these instruments place extensive obligations on the government of Haiti to prevent, investigate, and punish acts of violence against women. The 2005 reform of the 1835 Penal Code of Haiti finally made rape a criminal offense, setting a minimum sentence of ten years for rape against a woman and fifteen years for rape against a girl (under fifteen years of age). The 1987 Haitian Constitution, inspired by the populist organizations that put an end to the Duvalier regime, is a sweeping and progressive mandate of civil, economic, and social rights.33 Adopted with the support of 90 percent of the Haitian people, the Constitution has been called (in the words of Haitian economist Fritz Deshommes) “an excellent warhorse [that] must be equipped, nourished, and cared for in order to achieve the real re-foundation” of the Haitian state.34

Also, despite the grim history of women’s suffering in Haiti, the nation has a noble legacy of solidarity and activism to draw from. Most recently, Haitians responded bravely and unselfishly in the aftermath of the earthquake. Long before international rescue efforts could begin, Haitians mobilized to dig out survivors from the rubble, often with their bare hands, and they cared for the injured, and took in family members and even strangers left homeless by the destruction. The activist and author Beverly Bell, writing in the collection Tectonic Shifts: Haiti since the Earthquake, quoted Mesita Attis of the market women’s support group Martyred Women of Brave Ayibobo: “If you heard your baby in the ruins crying, ‘Mommy, Mommy, Mommy,’ fourteen people would run to help you. If you did not have a piece of bread, someone would give you theirs.”35

The post-earthquake solidarity and resilience sprung from a well sunk deep in Haiti’s culture. A sense of collective responsibility is steeped in the tradition of the world’s only successful slave rebellion and the powerful Creole egalitarian rallying cry, Tout moun se moun—everyone is a person. As Bell writes:

As tenacious as oppression and deprivation have been throughout Haitian history, the country’s highly organized grassroots movement has never given up the battle its enslaved ancestors began. The movement is composed of women, peasants, street vendors, human rights advocates, clergy and laity, workers, and others. The mobilizations, protests, and advocacy have brought down dictators, staved off some of the worst of economic policies aimed at others’ profit, and kept the population from ever fitting quietly into anyone else’s plans for them.36

The legacy of Haitian women forming the core of the struggle goes back to Anacaona, a queen of the original Arawak inhabitants of Haiti, who is said to have led the fight against her people’s enslavement by the Spanish.37 The Ligue Feminine d’Action Sociale (Feminine League for Social Action) helped organize for women’s rights in Haiti as early as 1934, and provided a civil society example that is self-consciously imitated by current women’s rights groups like SOFA (Solidarité Fanm Ayisyen—Haitian Women’s Solidarity). Women played significant roles in the pro-democracy resistance to Jean-Claude Duvalier and the opposition to the military governments that followed him.38 More recently, a women’s movement led by organizations like Kay Fanm (Women’s House), KOFAVIV (Komisyon Fanm Viktim Por Viktim—Commission of Women Victims for Victims), KONAMAVID (Kodinasyon Nasyonal Mawom Viktim Direct—National Commission of Direct Victims in Hiding), and FAVILEK (Fanm Viktim Leve Kanpe—Women Victims, Get Up, Stand Up) successfully pushed for the adoption of the 2005 law on violence against women and for bolstering the status of the MCDF (Ministére á la Condition Feminine et aux Droits des Femmes—Women’s Ministry).39 Bell compiled a collection of first-person stories in a 2001 book, Walking on Fire: Haitian Women’s Stories of Survival and Resistance, that chronicles the efforts of Haitian women who were activists in the tilegliz (grassroots Christian “little church”) movement, union organizers, independent journalists, and the leaders of rural collectives.40

When faced with the chaos and fear of the post-earthquake rape crisis, these women and their organizations responded again.

.   .   .

Taped to the wall next to the entrance of the KOFAVIV building are two large hand-lettered signs. One reads, Mwen pa fè vyolans. E ou?—“I don’t do violence. Do you?” The other reads, Viv Egalite Ant Fanm Ak Gason—“Long Live Equality between Men and Women.” Inside, about twenty women are gathered in a semicircle, reviewing the process of reaching out to women in IDP camps, where they provide training in legal rights, pass out whistles for security, and offer a toll-free crisis number for victims of violence. These women are called “agents,” and they are the front line for KOFAVIV.

KOFAVIV was founded in 2004 by a group of women who had themselves suffered from rape and other forms of violence during the rule of Haiti’s military coup regime, from 1991 to 1994. Judith Blaise Joseph, an apprentice lawyer with KOFAVIV, explains that one of the agents’ main charges is “accompaniment”—accompanying victims of rape to medical services, to the psychologist on KOFAVIV’s staff, and to the legal services that Joseph and an avoka colleague deliver in partnership with BAI. KOFAVIV also provides emergency shelter and safe houses for victims and their families when it is dangerous for them to return to the camps or neighborhoods where their attackers may still roam.

Joseph (no relation to BAI’s Mario Joseph) is a broad-shouldered woman, nearly six feet tall and wearing a floral-print green and brown top and a long brown skirt. She smiles often and speaks in Creole—unless she really wants to emphasize a point; then she raises her voice slightly and switches to English for my benefit. Joseph and her avoka colleague, who is helping a victim file charges at the prosecutor’s office today, train the agents in the principles of the law, and act as the liaison between the victims and the police station. That outreach to the police, which has included invitations to join training sessions and participate in planning meetings, has yielded a startling result. The same police force that used to scorn the women who dared to report a rape is now bringing victims directly to KOFAVIV for help.

Joseph pulls out a Certificat Medical Pour Agression Sexuelle, the form for medical documentation of a rape victim’s injuries that BAI and KOFAVIV are urging all medical providers to use as a uniform source of evidence for prosecution. Once KOFAVIV’s agents shepherd the victim through medical and psychological intervention, Joseph guides them through the legal process. Ideally, a victim should be able to file charges and appear before the prosecutor without the benefit of counsel, because the avoka has no ability to ask questions at these stages. But the system is not to be trusted yet, Joseph says. Middlemen and racketeers haunt the legal system in Haiti, using the widespread official corruption as a wedge to take advantage of those without counsel. “We want to be present, because we want them to respect the victim’s rights,” she says. This legal representation is conducted in tandem with BAI, with whom KOFAVIV is tightly linked. (When KOFAVIV’s offices were destroyed in the earthquake, their staff worked—and some of them lived for a time—in BAI’s offices, which were damaged but intact.) Both BAI and KOFAVIV reach beyond the confines of legal representation and psychosocial support to provide craft-making and small business skills training for women, along with security programs inside the IDP camps. The need is immense. BAI and KOFAVIV together have represented over two hundred rape victims in legal proceedings, and they struggle to respond to the many others who need help pursuing justice.

The advocates focus on prevention, too. The police training and outreach is a big part of that agenda, along with constant and aggressive street protests and media outreach. BAI’s grassroots coordinator, Rose Getchine Lima, works with KOFAVIV and other women’s groups such as FAVILEK and KONAMAVID to organize regular sit-ins in front of the Ministry of Justice. On International Women’s Day (March 8) in 2012, over one thousand women marched from BAI’s offices and from the MINUSTAH base at Fort National to the Women’s Ministry and the Parliament building. The women carried signs and sang songs demanding justice for women victims of kolera and rape, and were joined by a group of men carrying signs saying Gason Kore Fanm, Fanm Kore Gason—Men Support Women, Women Support Men. When the group stopped in front of the Women’s Ministry, Judith Joseph was among the speakers calling for more women to be appointed as police officers and judges.

That advocacy has reached beyond Haiti to engage the international community. Working with IJDH, BAI and partner organizations successfully lobbied for a resolution in the US Senate and the US House of Representatives demanding better response to the rape crisis from the Haitian government and the US and international community involved in Haiti.41 The advocates submitted reports and solicited media attention. They lobbied UN member states to include statements of concern about violence against Haitian women in their 2011 recommendations to the UN Office of the High Commissioner for Human Rights as it conducted its Universal Periodic Review of Haiti’s human rights record. Ultimately, twenty-two member states used the process to officially register concerns about gender-based violence and/or discrimination.42 And, in October 2010, attorneys for BAI and IJDH, joined by other international human rights advocates, filed a formal request for precautionary measures with the IACHR. The request called for the Haitian government and the international community to immediately provide security, lighting, and medical care in the IDP camps.43

Hundreds of similar requests are filed each year and only a handful granted, but the IACHR responded to this petition with strong recommendations. The commission told the Haitian government to place security patrols in the camps, train public officials to respond to complaints of sexual violence, ensure medical and psychological care for rape victims, and include grassroots women’s groups in planning and implementing these initiatives.44 Advocates say that the commission’s decision is the first to explicitly hold the government of Haiti legally responsible for preventing third-party violence against women, and they continue to update the commission on the progress of government compliance with its recommendations. IJDH and BAI also filed a memorandum with the UN Human Rights Committee, questioning Haiti’s compliance with the International Covenant on Civil and Political Rights.45

.   .   .

Do all the individual interventions, mass gatherings, and international appeals make a difference? Judith Joseph and other advocates say that they see the results every day. “The events have a big impact on the media, and the government is sensitized by the protest,” she says. “Along with the trainings, the protests have made the system respond better, which is causing women to be more comfortable reporting abuse.” Most importantly, there appears to be far less abuse to report. In the fifty-plus IDP camps where KOFAVIV had a presence, the number of reported rapes dropped more than 50 percent from 2010 to 2011, and the 2012 trends showed a continued decrease. Women’s groups and the Haitian National Police both reported to the UN independent expert on human rights in Haiti that violence against women in the camps dropped in 2011.46 In Place Pétion at Champs de Mars, an IDP camp located across from the National Palace, BAI and KOFAVIV selected twenty-five men for training to provide twenty-four-hour volunteer security. Wearing T-shirts and badges to identify them, the men were happy to perform the service. “We cannot stand by, allowing this to happen in the heart of our community,” Delra, one of the men, told Britain’s Guardian. “The Haitian police cannot be relied on. And long ago we lost faith in the UN. So we have taken it into our own hands. We send out a strong message that these attacks will not be tolerated and that those using sexual violence are weak, not strong men and will be brought to justice.”47 Before Delra and his colleagues, called “sensitization agents,” began their rounds, an average of five or six women and girls were being raped in the camp every week. From the time of the project’s formal start in February 2011 until the camp closed over a year later, there were no reported rapes.

One afternoon in Port-au-Prince, I spoke with a young woman with short dreadlocks and matching earrings and necklace. The woman used to live in the Place Pétion camp before the security was in place. The woman does not want her name published, but she is willing to share her story. “I survived it, so it is OK to talk about it,” she says. Her mother was killed in the earthquake and the family home destroyed, so she and some siblings and cousins sought refuge at the IDP camp at Champs de Mars. One night three months after the earthquake, she was sitting alone outside the tent when two masked men attacked her. There was no security around then. “At night, God was our only security,” she says.

The woman fought back and screamed, only to be punched repeatedly in the jaw and head. But she put up enough of a fight and made so much noise that her attackers fled before they could complete the intended sexual assault. Still, the young woman was left physically and mentally battered. She sank into a depression and dropped out of school. “At first, I kept it hidden,” she says. “Normally, my mother would have been the one to help me deal with this, but she was no longer with me.”

Fortunately, FAVILEK was. A companion women’s rights advocacy group to KOFAVIV, FAVILEK was founded by rape victims who had been attacked after the 1991 coup d’état. Like KOFAVIV, FAVILEK provides intervention and support for victims of post-earthquake rapes. Although the young woman went to FAVILEK for her own needs, she found herself called to help others. “Soon, I was not so much focusing on what had happened to me.”

Now, the young woman regularly meets victims at the hospital and then accompanies them as they file police reports and then see the lawyers at BAI. When she describes FAVILEK’s efforts to sensitize Haitian men and its success in persuading the police to investigate rapes, she allows herself a small smile for the first time in the conversation. She pulls out her laminated FAVILEK identification card, which designates her as a volunteer agent, and puts it on the table in front of me. “I am a viktim,” she says. “And FAVILEK is an organization that helps victims of violence.”

When I ask KOFAVIV’s Judith Joseph for an individual example of legal advocacy having an effect, she points to sixteen different cases where rapists have been arrested and jailed, with the cases now in front of the investigating judge. In one KOFAVIV/BAI case, a man who raped a five-year-old girl in an IDP camp was arrested, only to be released by the prosecutor before the victim had been questioned by the prosecutor. The man lived only a few tents away from the victim’s family, who feared retribution and a new attack. KOFAVIV and BAI intervened immediately, and the man was rearrested and now awaits trial. In another case that advocates point to, a fifteen-year-old orphan was brutally raped by ten men, and BAI and KOFAVIV helped her get placed with the government child protection services agency, connected to psychological treatment, and returned to school. One of her attackers is now jailed and facing charges. In another recent BAI case, Haitian police responded quickly and strategically to a rape complaint: the police had the victim call her assailant to determine his location, and police went there in plainclothes to successfully arrest him.

More reason for optimism is found in the fact that the Haitian Women’s Ministry and the OAS have drafted a new comprehensive law on violence against women that includes provisions for relocation, medical care, and financial assistance to victims of numerous forms of gender-based violence. Women’s organizations have been included in consultations about the new law, although a new version has yet to be released.48 In July 2012, BAI attorneys helped prosecute the first post-earthquake rape cases brought to trial in Haiti. In one of the cases, the victim was a twelve-year-old girl with spinal damage because of earthquake injuries. Both cases resulted in convictions, and both defendants were sentenced to the maximum fifteen-year term. By the end of the summer of 2012, thirteen more rape convictions had been handed down. This success did not happen because of a judicial system suddenly and independently coming to its senses. “These cases worked because grassroots women’s groups made them work,” Mario Joseph says.

Judith Joseph sees these cases as reason for hope. “The system is not adequate yet, and justice is very slow in Haiti,” she says. “But since we are following so many cases in court and organizing protests in the street, things are improving.” The lawyer adopts the language of the sworn affidavit to make her point: “By information, it is better now.”

Judith Joseph grew up in Port-de-Paix in northwest Haiti, and her mother, a former schoolteacher, now lives in Miami with the rest of Joseph’s extended family. Her mother has applied for permission for Joseph to immigrate to the United States too, but Joseph refuses to go. When asked why, she switches to English again and jabs a forefinger into the table. “Because I love Haiti and I love my job,” she says. “It is important for me to be here to help the Haitian women.”

.   .   .

Life in the post-earthquake IDP camps is dangerous and miserable. But for many camp residents, like those in Grace Village, there is a worse alternative: they could get evicted. Haitian law as applied to forced evictions is clear. Purported landowners who wish to evict tenants or camp residents need to first prove legal title. It is an impossible burden for most to meet, given that only 5 percent of Haitian land titles were recorded before the earthquake, and many of those recorded were obtained by fraud or theft.49 Even if an alleged property owner could prove title to land where earthquake refugees were staying, he would still have to pursue an order of possession in a court of law, not just push off alleged trespassers. And then, even if all those requirements were met, the Haitian government would be compelled to provide earthquake victims with alternative housing, per principle 7 of the UN Guiding Principles on Internal Displacement.

Yet, once again, Haitian law on paper often does not provide protection in reality. People claiming to own the land on which camps have been erected have been able to evict as many as 230,000 people since the earthquake, usually through sheer intimidation.50 An International Organization of Migration study in 2011 showed that a third of the persons who had left the IDP camps did so because they were evicted, and more than half of the persons who left the camps still lived in unsafe or unstable housing.51 At the end of 2012, six thousand new homes had been constructed and eighteen thousand repaired, addressing only a fraction of the need in Port-au-Prince, where 1.5 million persons were displaced by the earthquake.52 As the International Federation for Human Rights stated in 2012, “It is no exaggeration to suggest that for the majority of these people [former IDP camp residents], their current situation is more precarious than it was before the earthquake.”53

Recognizing both the consequences of eviction and the limits of litigation strategies—Haitian law has no mechanism to obtain injunctions to stop illegal evictions from occurring—BAI turned to its grassroots coordinators and a broader advocacy strategy. First, BAI held training sessions on legal rights and camp resident solidarity in the IDP camps. As Mario Joseph and Jeena Shah put it in an essay contributed to the book Tectonic Shifts: Haiti since the Earthquake, “We aimed to get the people to stop thinking of themselves as beneficiaries of charity but rather as holders of rights; to stop thinking that the varying levels of misery in the camps meant that they were not all seeking the same thing (adequate housing); to stop thinking that their needs must be addressed by unaccountable humanitarian aid actors, but instead by government, which is charged with this duty by the Haitian Constitution.”54

Success came when BAI-trained leaders of a camp near Toussaint L’Ouverture Airport were faced with a planned eviction. When the alleged landowners sent armed men to force out the camp residents, the men were greeted by a massive sit-in and handed copies of an IACHR directive on the rights of IDP camp residents. The armed men left, and the residents stayed.

At another camp, BAI-trained residents received a notice to come to court to face an eviction claim. They obeyed, but brought along BAI attorneys and a large contingent of camp residents and other camps’ leaders, many of whom staged a noisy demonstration outside the courtroom. The judge declined to order the eviction, instead telling the alleged property owner that he would receive possession only if he followed the proper legal procedures. It was a signature example of human rights advocacy on the international stage leading to a ground-level benefit—a success story that came about as much from a change in the camp residents’ mindset as the threat of court action. “Ideally, these kinds of statements from the UN or the IACHR shift the paradigm,” says IJDH’s Nicole Phillips, who has drafted many of the recent petitions to international agencies and helped with the lobbying efforts. “When you are living in these [IDP] camps, and you are told by everyone that you have no rights, it can be very powerful to learn that an international body has ruled that you do have the right to housing and to be free from violence.”

In other cases, camp residents held protests in front of the prime minister’s office, and residents at risk of eviction attracted international news coverage when they staged a sit-in on a busy downtown Port-au-Prince street.55 When the Port-au-Prince prosecutor agreed to the camp residents’ request to pursue criminal charges against the mayor of Delmas for illegal evictions, BAI lawyers discovered that community members were initially surprised and then empowered. Simultaneously with the local actions, BAI and IJDH filed international complaints and provided source material for media stories publicizing the plight of those at risk of eviction. BAI and IJDH participated in a mid-2012 campaign that combined street demonstrations in Haiti and an online petition directed to President Martelly and US secretary of state Hillary Clinton, among others, calling attention to the estimated four hundred thousand Haitians still homeless after the earthquake.56 “I’m pretty confident that the public advocacy around evictions has been successful,” Concannon says. “There are tens of thousands of people threatened with eviction who have not been evicted. I think at the very least what we’ve done is to make eviction harder, raised the legal and political price, and slowed it down.”

The advocacy on behalf of cholera victims has followed a similar path. While waiting for a ruling on the legal claim filed by BAI and IJDH, Mario Joseph, local grassroots organizations, and victim organizations have organized noisy demonstrations outside MINUSTAH bases, courted international media attention, and taken every opportunity to raise the profile of the suffering and ratchet up the pressure on the UN. As the Haiti Support Group, a BAI/IJDH ally, urged its members in early 2012, “How much further it [the legal claim] goes may depend crucially on much more of the same—publicity and pressure. And that means it depends on us. So on behalf of that distraught mother in the street, and the many thousands of others she represents, take action now and demand justice (read more, learn more, do more).”57

New York University law professor Margaret Satterthwaite agrees with this approach. Satterthwaite directs the school’s Center for Human Rights and Global Justice and has researched and written on humanitarian intervention and access to water in Haiti. “I think the multilevel approach in the cholera claims, and particularly the grassroots advocacy going on, is crucial here,” Satterthwaite says. She adds:

Because what we are talking about is really changing the terms of a debate. It’s not just about whether there is scientific causality you can prove using these microbial studies. It is a question about how do you talk about who is responsible as a moral matter, as a human rights matter.

Whose responsibility was it to make sure that the poorest Haitians did not die as a result of the actions that occurred by the Artibonite in October of 2010? That is definitely a legal question, but it also has to be an issue of “What is the right thing here?” too. And that requires people out in the streets making their voices heard, that includes people talking to elites and moral decision leaders, that includes reframing what the UN is in the world. That means advocates saying that we have to hold the UN to the same standards we are asking them to spread throughout the world in terms of advancing human rights.

The original agenda for a February 2012 visit to Haiti by the UN Security Council seemed designed to avoid any such discussion about the UN’s responsibility for the cholera outbreak. But Joseph and grassroots organizations helped organize cholera victim demonstrations that confronted the Security Council delegation, helping spur members of the Haitian Parliament and Haitian journalists to raise the issue with the visitors. The US permanent representative to the UN, Susan Rice, later gave a statement calling for the UN to “redouble its efforts to prevent any further incidents of this kind and to ensure that those responsible are held accountable.”58 The delegation added to their agenda a visit to a cholera treatment site. Three weeks later, UN special envoy to Haiti and former US president Bill Clinton became the first UN official to publicly acknowledge that the outbreak was caused by UN peacekeepers.59

The beyond-the-courtroom advocacy approach after the earthquake, working in concert with local grassroots groups, followed a well-established BAI model. The Raboteau prosecution was spurred more by the weekly victim demonstrations and by Joseph and Concannon’s media campaign than by any legal arguments. After the 2004 coup, when Joseph found himself representing dozens of political prisoners, a network of the prisoners’ families and friends agitated for justice within Haiti. Joseph credits that activism for keeping most of the political prisoners alive and leading to their eventual released from jail.

BAI’s and IJDH’s use of international pressure to achieve justice in Haiti is another time-honored tactic. When the military coup government of Prime Minister Gérard Latortue arrested and jailed populist priest Father Gérard Jean-Juste for the second time on bogus murder charges, Joseph was unable to secure a Haitian court order to obtain Jean-Juste’s release from prison. Concannon and others persuaded Amnesty International to add Jean-Juste to its roster of political prisoners, prompting a flood of letters and calls to Haitian officials.60 Concannon then reached out to his advocate contacts in the state of Indiana. Informed by Concannon’s briefing, the Indiana advocates submitted a petition to their state’s senior senator, Richard Lugar, chair of the US Senate’s Foreign Relations Committee, asking him to intervene on Jean-Juste’s behalf. (Full disclosure: I was one of those Hoosier advocates.) Lugar’s staff and then the senator himself met with the activists. Soon after, Lugar sent a letter to Latortue, hand-delivered by State Department officials, calling for Jean-Juste’s immediate release. Latortue called Lugar, and then let Jean-Juste go.

“In the end, I don’t think the legal work could have made the difference in this case,” Concannon says. “They [Haitian officials] were going to ignore the law. They released Gerry because of politics. It turns out the key to his jail cell was in Indiana, not Haiti.”

.   .   .

At most stages of its evolution, the advocacy in the United States by IJDH has been largely a product of Concannon’s efforts, supplemented by a rotating group of undergraduate and law school interns, volunteers, and entry-level paid staff, some of whom go on to long-term careers in human rights work. More recently, the organization hired a communications coordinator, but the paid staff remains tiny. Concannon sees recruiting volunteers, donors, and advocates as the core of his job, so he was intrigued when his undergraduate alma mater, Middlebury College in Vermont, invited him to speak at a January 2012 symposium launching the school’s Center for Social Entrepreneurship. Middlebury had joined the many universities, business schools, and not-for-profit organizations responding to a surge of interest in social entrepreneurship. Global heroes like Nobel Prize winner and microloan pioneer Muhammad Yunus and Teach for America founder Wendy Kopp have inspired a generation of young people to pursue the social entrepreneurship vision of innovation and service.

Concannon was surprised by the invitation, because he did not think of IJDH’s and BAI’s work as fitting into some advocates’ definition of social entrepreneurship. The first evening of the symposium did nothing to change his view. The keynote speaker was Bill Drayton, founder and CEO of the organization Ashoka and widely considered to be the originator of the term “social entrepreneur” and the trend that grew around it. Drayton’s organization defines social entrepreneurship in contrast to the effort to achieve a governmental or political solution to injustice and suffering. Ashoka’s website answers the question “What Is a Social Entrepreneur?” in part by stating, “Rather than leaving societal needs to the government or business sectors, social entrepreneurs find what is not working and solve the problem by changing the system.”61 Drayton’s speech at Middlebury followed along the same lines, ignoring political struggles and emphasizing a go-it-alone philosophy. To Concannon, it sounded like the same perspective that has led to Haiti having thousands of NGOs and no functioning government.

Around the same time as the Middlebury conference, New York Times columnist David Brooks took the social entrepreneurship model to task on this very point. Brooks praised the idealism and energy of “wonderful” young people pursuing this vision: “Often they are bursting with enthusiasm for some social entrepreneurship project: making a cheap water purification system, starting a company that will empower Rwandan women by selling their crafts in boutiques around the world.” But Brooks sharply criticized what he viewed as social entrepreneurs’ avoidance of politics and government when pursuing change. “That’s a delusion,” he wrote. “You can cram all the non-governmental organizations you want in a country, but if there is no rule of law and if the ruling class is predatory, then your achievements won’t add up to much. . . . Yet one rarely hears social entrepreneurs talk about professional policing, honest courts, or strict standards of behavior; it is more uplifting to talk about microloans and sustainable agriculture.”62

Brooks’s piece—and its somewhat condescending tone—produced a torrent of replies in defense of social entrepreneurs. Some rebuttals unwittingly underscored Brooks’s argument. In an article posted on the social entrepreneurship news site Dowser, J. Gregory Dees, a professor in the Fuqua School of Business at Duke University, and creator of the first social entrepreneurship course in the United States, cited several examples of anticorruption NGOs. But Dees also could not help but champion the fact that these and other private organizations performed “functions that obviously could not be left to government alone,” and highlighted government’s limitations caused by bureaucratic and political constraints.63 This version of social entrepreneurship failed to resonate with Concannon. After all, his organizations’ mission is to compel government to live up to its obligations to protect individual rights and provide essential services.

But the second day of the Middlebury symposium revealed a different brand of social entrepreneurship. Concannon participated in a workshop where students were critical of the notion that recent college graduates should be founding their own NGOs en masse. The clear consensus of the group was that the struggles of the poor are inextricably intertwined with local and international politics. The second evening’s keynote speaker, Jacqueline Novogratz of the Acumen Fund, cautioned against the global proliferation of NGOs and emphasized the need to steer clear of arrogance and individualism. Concannon learned that the social entrepreneurship movement claims as its own several organizations that partner with governments and push for the rule of law and functioning, transparent justice systems. As Sally Osberg, CEO of the social entrepreneurship–supporting Skoll Foundation, wrote in response to David Brooks’s column, “They [social entrepreneurs] know that social justice depends on citizens capable of claiming their rights—and governments capable of delivering.”64

That sounds like us, Concannon realized. Seizing the opportunity to include IJDH and BAI in a movement brimming with youthful energy and commitment, and attracting philanthropic dollars to support it, Concannon began working on ways to describe the organizations in social entrepreneurship terms. He found it easy to do. “I would argue that social entrepreneurship’s emphasis on sustainability requires significant attention to government solutions, which is of course our emphasis at IJDH,” he says. Concannon began telling audiences about the global South-North collaboration at the heart of BAI and IJDH, their multilevel approach to advocacy in both grassroots and international arenas, and the leveraging strategies involved in using individual lawsuits to instigate systemic change. His arguments found a welcome reception. After all, even the Ashoka website lists as historic examples of noted social entrepreneurs unabashed government-focused activists like Susan B. Anthony and John Muir.65

.   .   .

In pursuing a strategy that combines litigation with populist pressure, BAI attorneys say that they draw inspiration from a famous South African campaign to gain access to HIV treatment for pregnant mothers. The 2002 decision by South Africa’s Constitutional Court in the case of Ministry of Health and Others v. Treatment Action Campaign and Others (No. 2) was the culmination of years of activism and agitation. In fact, the plaintiff, Treatment Action Campaign (TAC), had turned to litigation only after first pursuing a solution through civil disobedience, community education, meetings with drug manufacturers, and publicizing the stories of mothers who were denied access to the treatment that likely would have saved their children’s lives. That pressure continued while the suit was pending, with a series of marches, rallies, and workshops leading to a national treatment summit and a courthouse vigil before an interim hearing on the case. When the case reached the Constitutional Court, rallies and marches were held throughout the country, and activists wearing “HIV-Positive” T-shirts filled the courtroom.66

The decision by the Constitutional Court held that the government of South Africa had a positive obligation to implement the country’s constitutional guarantee of access to health services—a part of a broad set of rights similar to those contained in Haiti’s constitution. The government breached that obligation, the court ruled, when it failed to develop a comprehensive antenatal HIV treatment program. The sweeping decision made the TAC case one of the most celebrated human rights decisions in history, and one that has its roots in activism outside the boundaries of formal litigation. When the South African government dragged its feet in complying with the court order, TAC staged a twenty-thousand-person march on the opening of Parliament in 2003, launched a campaign of sit-ins and voluntary arrests, and filed charges of culpable homicide against two government officials. The South African cabinet responded, finally committing the government to provide the HIV treatment previously ordered by the court.

Amy Kapczynski and Jonathan Berger wrote in their history of the case, “[The] story is less about a judgment or a doctrine than it is about a movement. . . . TAC did the political and technical work to make the Constitutional Court’s judgment seem both legally obvious and morally necessary.”67 There are other recent precedents for successfully combining litigation with a broader campaign for social justice, including the Right to Food Campaign in India and coordinated challenges in Nigeria to evictions and displacement of communities by corporations and the government.68

Joseph and Concannon call their similar approach “victim-centered.”69 The term corresponds to the viktim label adopted by many Haitian grassroots organizations, which can sound dated to advocates outside the country. “After living in Haiti, it is curious to me that the word ‘victim’ is considered a pejorative in the US,” Concannon says. “In Haiti, they use it simply to describe a situation where a group needs help enforcing its rights because someone has done them harm. The word viktim is used to explain that these aren’t people who have been bad or lazy or have some intrinsic problem. There is a lot of pride in victim’s organizations in Haiti, and it is certainly not a pejorative term there. In the United States, “victim” is pejorative precisely because we so frequently blame victims for having their rights violated.

BAI’s partnership with organizations like KOFAVIV, the Duvalier survivors group, and cholera victims is the foundation of the victim-centered approach. The goal is for the relationships to mutually support the organizations and the legal advocacy. BAI lawyers prefer the term “legal empowerment” over “legal aid,” and are very comfortable labeling all their work as political in nature. Invoking the TAC campaign as an example, they say that their lawsuits provide a platform for community organizing while the activism helps the litigation be taken seriously in a system where quiet cases can be ignored or even dropped. As BAI lawyers Meena Jagannath, Nicole Phillips, and Jeena Shah put it in a 2012 law review article, “The victim-centered approach to human rights lawyering strives to valorize the struggles of the poor and marginalized communities while arming them with the language of rights to bring their voices into political dialogue.”70

The Haitian state of affairs has demanded this approach, Concannon says, pointing to a legal system long characterized by an unwillingness or lack of capacity to place limits on the actions of the powerful and wealthy. So BAI turns to the partie civile procedure to allow the poor and victimized to stick their collective foot in the courthouse door. Once inside, the advocates adopt a carrot-and-stick approach to improving the Haitian justice system. BAI and IJDH provide governmental officials with technical assistance, such as the draft questions and technology enhancements offered to the Duvalier investigators or the training offered to Haitian police in responding to rape complaints. The lawyers also provide more mundane material support for an often cash-strapped system. As recently as 2011, Joseph provided gas money to police who needed to drive to arrest a rape suspect. But they also push the government hard. The demonstrations and constant outreach to media and the international community provide the “stick” to prod a reluctant system to protect human rights. Beyond short-term gains for the individual and the cause, the advocacy secures for the poor a recognized role in the political discourse and legal system going forward.

.   .   .

It is a beautiful March morning at the BAI offices in downtown Port-au-Prince. On the front porch of the building, an open-air area rebuilt after earthquake damage, five students from Drexel University’s law school in Philadelphia sit in front of their laptops, cardboard boxes of documents at their sides. They are spending their spring break gathering and inputting data on the thousands of cholera claims made by BAI clients. Fordham Law students just left the building, and are on their way to make observations and collect statements at IDP camps that have not received promised services of water and toilets. A contingent from Duke Law will be here next week. Behind the building, about twenty women from a group living just outside the slum of Cité Soleil hold a press conference, calling for more women to be appointed to government office. “Ti machan [women street merchants] and women farmers are the engine of Haiti’s development, so they should be a part of the decision-making,” one of the group leaders tells a TV camera and a reporter with a tape recorder.

There are several Haitian lawyers and clerks in action here as well (not including Mario Joseph and a colleague, who are in Geneva for the UN Human Rights Council’s review of Haiti). Nick Stratton, an American intern working on BAI’s communications, steps away from the Drexel students to tell a visitor about video of a recent cholera protest he has uploaded to YouTube. A man walks out of an office in the back of the building, carrying a stack of newspapers, and hands out several, pointing out the English-language articles to the Americans. The newspaper is Haïti Liberté, distributed in the United States, Canada, and Haiti, with its Haitian headquarters here at BAI. This week’s headline story is “Qui Est Laurent Lamothe?,” an examination of some questionable business dealings by Lamothe, the prime minister-designate. (Lamothe was officially named prime minister in May 2012.) In 2011, Haïti Liberté, in partnership with US magazine the Nation and the transparency-advocacy group WikiLeaks, drew from thousands of diplomatic cables from US embassies around the world for a series of damning articles about US policies toward Haiti.

The man distributing the papers is Yves Pierre-Louis, recognizable with his gray-flecked beard and plaid shirt as one of the people in the front lines of several recent demonstrations in and around Port-au-Prince. The Haitian editor of Haïti Liberté, Pierre-Louis studied law before finding his calling in advocacy journalism. “It is because I have a political view that I am a journalist,” he says. “The newspaper and I both fight against oppression and violence.”

To Pierre-Louis, the Haitian women’s group, and the US law students, it makes perfect sense for BAI to be hosting this mix of investigative journalism, community organizing, and international partnerships. Pierre-Louis points to President Martelly’s platform of “Four E’s”—Education, Emploi, Environnement, and État de Droit (Education, Employment, the Environment, and Rule of Law)—and insists they would not exist but for the people of Haiti demanding the president take action. “Yes, law exists on paper in Haiti,” Pierre-Louis says. “But corruption is so high that poor people cannot afford justice. So we have to hold demonstrations and protests to force the judge to reach fair results and the president to respect the rights of the poor.

“The government claims there is a state of law. We are fighting hard to make that claim a reality.”
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The Donkey and the Horse

Haiti and the United States

On a January night in 2009, Rob Broggi, a hedge fund manager and board member of the ONEXONE Foundation, attended a forum on Haiti at the John F. Kennedy Library in Boston. The agenda featured a panel discussion that included actor and activist Matt Damon, Broggi’s former college roommate. Also on the panel were Paul Farmer and Brian Concannon, whom Broggi had never met.

That night, Concannon delivered a detailed indictment of US policy toward Haiti. “And I didn’t believe a word of it,” Broggi says.” I thought Brian in particular was a sort of left-wing radical, and he was exaggerating a lot of these points, especially relative to the US State Department’s role in a lot of schemes, which clearly in his opinion served the United States’ interests at the great expense of the Haitian people.”

Broggi decided to begin his own research on Haiti’s history and current situation. “The more I learned about it, the more I learned that Brian was exactly right,” he says now. “If anything, he and Paul were being too kind about the significant injustices that have been borne by the Haitian people.” Broggi called Concannon, introduced himself, and soon after joined Farmer on the IJDH board of directors.

.   .   .

In a classroom at Drexel Law School in Philadelphia in the fall of 2011, Brian Concannon describes to the assembled students and faculty the grim situation in Haiti. He talks about the tragic loss of life in the earthquake, the massive destruction of Port-au-Prince, and the post-earthquake homelessness, hunger, and violence against women. He discusses the devastating impact of the cholera epidemic. Concannon’s dark eyes, set off by his graying, receding hair and a close-cropped beard, signal intensity. He is dressed in a sober charcoal suit. The subject he discusses is a serious one; he treats it as such, and pulls his audience along with him.

Concannon then makes his case that Haiti’s only chance to recover from this desperate state of affairs is by inculcating the rule of law. “The people of Haiti are not poor because they don’t work hard,” he says. “The people of Haiti are poor because they can’t enforce their rights.” He rattles off a list of fundamental rights Americans take for granted: the right to enforce a contract, the right to be treated fairly as a citizen complaining of official misconduct, the right to possess and leverage clear title to property. All are largely absent in Haiti, he says. Concannon tells the group that the enforcement of basic human rights must occur if the Haitian people are to escape an endless cycle of disaster and struggle.

To illustrate this statement, Concannon shows the Drexel audience a PowerPoint slide comparing in stark relief the effects of a 2010 earthquake in Chile with the disaster that had occurred a month earlier in Haiti. Although the Chilean earthquake was 500 times stronger than Haiti’s, Haiti suffered 230 times more mortality.1 Concannon explains how enforced building and zoning codes could have saved tens of thousands of Haitian lives, and how rebuilding and reinvestment in Haiti is blocked by the inability of landowners to prove legal title. He walks through the responses to the crisis by the BAI and IJDH—the lawsuits and demonstrations to stop mass evictions, the groundbreaking cholera claims, and the international advocacy and ground-level push on behalf of women left vulnerable by the weakness of the Haitian state.

Born and raised by Irish American parents in a Boston suburb, Concannon seems an unlikely champion for the people of Haiti. But commitment to serving the poor is a family tradition. Concannon’s late father, Brian Sr., was a personal injury lawyer who enjoyed taking on the cause of the underdog. “Dad was a gregarious guy; he was fairly intellectual, well-read, the kind of person who liked to spout off Greek and Latin. Mom was more intense and focused on social change,” Concannon says.2 RoseAnne Concannon taught high school English before going to law school after her kids were grown; she became a family law attorney representing victims of domestic violence. Concannon is the second of five children, and all the siblings are either social workers or public interest lawyers. The original Concannon law office furniture has been handed down to the IJDH offices in Boston.

After graduating from Georgetown Law Center in 1989, Concannon practiced law for a few years with the Boston firm of Mintz Levin—work he found to be “morally neutral.” Neutrality was not in Concannon’s nature, says his Georgetown classmate Nancy Reimer. “We all went to law school thinking we would save the world somehow,” Reimer says. “But Brian had that idealism and then some. You knew that a corporate law firm was not his long-term future.” Sure enough, Concannon eventually quit the firm. He spent several months considering whether to dedicate himself to environmental advocacy or human rights law, and then began working for the UN in 1995. Concannon had studied French at Middlebury College, and was intrigued by the idea of working in Francophone Africa. Instead, he was assigned to Haiti as a human rights observer. Immediately, he started reading everything about Haiti that he could get his hands on.

.   .   .

The book that made the most profound impression on Concannon was Paul Farmer’s The Uses of Haiti, first published in 1994. In the book, Farmer, an anthropologist as well as a physician, explains the meaning of the title: “Haiti, like other small and dependent nations in the Southern Hemisphere, has long existed to serve the wealthy—if not the wealthy of Haiti, then that of Europe and North America. Haiti exists to provide its clients with tropical produce, raw materials, or cheap labor. Outside of their country, Haitians are useful for cutting cane, cleaning buildings, or driving cabs. Of all the uses of Haiti, these have been the most constant.”3

Indeed, exploitation has been the sad and recurring theme of Haitian history since Christopher Columbus arrived in 1492 at the island called Ayiti, “land of mountains,” by the Taino natives living there. The Arawak-speaking people on the island Columbus renamed Hispaniola were quickly put to work building Spanish forts and cultivating sugar cane for export. European-imported disease, violence, and hard labor caused the natives to die at such a startling rate that the Taino population dwindled to nearly zero in just a few decades. But the appetites of colonial powers did not diminish accordingly.4

By the seventeenth century, the French had colonized the western third of the island of Hispaniola, and called their claimed territory Saint-Domingue. To replace the labor of the now-extinct natives, enslaved Africans were brought to Saint-Domingue in bondage. As many as a million slaves were transported to the island, with brutal working conditions and abuse killing one-third of them in the first few years after their arrival. The toil of these slaves, who made up nine-tenths of the colony’s population, transformed Saint-Domingue into the world’s dominant supplier of sugar and one of the globe’s top exporters of coffee, cotton, and indigo. By the mid-1700s, the colony was producing more wealth than the thirteen North American colonies combined.

Then, in August 1791, Saint-Domingue exploded. Legend has it that the Haitian revolution was launched during a dramatic religious ceremony presided over by a slave named Boukman at Bois Caïman in the northern part of the island. At that ceremony, Boukman is said to have announced, “God who is so good orders us to vengeance / He will direct our hands, give us help / Throw away the image of the God of whites who thirsts for our tears / Listen to the liberty that speaks in all our hearts.”5 Tens of thousands of slaves began a massive revolt, destroying plantations and killing white masters. The whites retaliated for the attack by killing many Africans for every white killed, a pattern that would continue in the conflicts to come. Boukman was soon captured and beheaded by the French, but the resistance continued. Many of the slaves had been soldiers in Africa before their capture, and they deftly assembled into small mobile units that launched deadly guerilla attacks against the slaveowners. Former slaves like Toussaint L’Ouverture (who brought his former white masters to safety before joining the rebels) joined the uprising and forged an alliance with the Spanish, who provided weapons in the hopes of gaining control of the French colony themselves. Great Britain was making moves to gain power over Saint-Domingue, too, seeking the allegiance of the plantation owners. Facing the potential loss of its colony to its European rivals and acknowledging the slaves’ dominant numbers, the French made the decision to abolish slavery in order to secure the allegiance of the slave insurgents.6

L’Ouverture, now carrying the title of French general and later governor, took control of the colony. But after Napoleon Bonaparte seized power in France in 1799, he sent a military expedition, led by his brother-in-law Victor Emmanuel Leclerc, to restore direct French rule of Saint-Domingue. Leclerc’s mission, in Napoleon’s words, was to “rid us of the gilded negroes.” L’Ouverture was captured and transported to France. As he boarded the ship, L’Ouverture issued a famous warning to his captors. In his excellent one-volume narrative, Haiti: The Aftershocks of History, Laurent Dubois says the most accurate rendition of L’Ouverture’s declaration is “In overthrowing me you have cut down in Saint Domingue only the trunk of the tree of liberty of the blacks; it will spring up again from the roots, for they are deep and numerous.”7

L’Ouverture died in a French prison. But, as he predicted, the resistance carried on. Initially, many of the leaders of the slave rebellion, including L’Ouverture’s lieutenant, Jean-Jacques Dessalines, agreed to join the French side. However, the defection of their leaders did not cause the former slaves to abandon their struggle, and they instead created small battle groups and headed to the mountains to launch attacks. Eventually, their leaders rejoined them. At a gathering of rebel generals in May 1803, Dessalines symbolically separated the former slaves from France once and for all, tearing the white bar out of the French tricolor flag and stitching together the red and blue to create the flag of a new nation. The French were driven off the island, and on January 1, 1804, the Republic of Haiti became the first—and still the only—nation to be created by a successful slave rebellion. Most versions of the new red-and-blue Haitian flag contained the words Liberté ou la mort—liberty or death. After a bloody thirteen-year struggle for freedom, during which an estimated 150,000 ex-slaves died, there was no doubting the people of Haiti’s commitment to that principle.

But the glorious dream of Saint-Domingue’s former slaves was a nightmare for the world powers that had built their empires and economies on a structure of slavery and colonization. Although Haiti joined the United States of America as the hemisphere’s only other republic, the United States, barely a quarter-century removed from its own successful rebellion, was far from welcoming. The United States had been a dedicated trading partner with the French via Saint-Domingue, and had sent troops and money to defend the colony’s white slaveowners from the revolt. George Washington had said that it was “lamentable to see such a spirit of revolution among the blacks” of Saint-Domingue.8 Thomas Jefferson wrote of Haiti’s slave rebellion, “If this combustion can be introduced among us under any veil, we have to fear it.”9 Beginning with Jefferson’s presidency, the United States refused to recognize Haiti’s independence. Senator Robert Hayne of South Carolina in 1824 explained the stance that was the official US position for the first half-century of Haiti’s existence: “Our policy, with regard to Hayti [sic], is plain: We can never acknowledge her independence.” He considered the topic one of several that “the peace and safety of a large portion of our Union forbids us even to discuss.”10

Viewed through the eyes of committed slave-owners and those who relied on an economy built on human bondage, the fear was quite justified. Haiti declared itself a refuge for escaped slaves and proudly served as a model for subsequent campaigns to end slavery and colonialism, including hosting Simón Bolívar and other Latin American revolutionaries as they planned their rebellions. The Haitian legacy of successful guerrilla resistance to slavery also inspired many US slaves and abolitionists, including Gabriel Prosser, who led a slave revolt in Virginia in 1800, and likely Nat Turner, who led his own rebellion in 1831.11 John Brown was a student of the tactics of the Haitian Revolution, and Brown invoked the memory and strategies of Toussaint L’Ouverture before his raid on Harper’s Ferry. When Brown was hanged, flags in Haiti flew at half-mast.12 A major thoroughfare in Port-au-Prince is still named John Brown Avenue.

But the tension over slavery, and even an official French and American embargo of Haiti, did not prevent US and European merchants from trading with Haiti in the nineteenth century. The proximity of the United States led to increasing American involvement in the Haitian economy. The balance of trading power between Haiti and the wealthier nations was far from equal, however. France refused to relinquish its colonial claim on Haiti and threatened blockade and war until it successfully extracted from Haitian president Jean-Pierre Boyer in 1825 a promise to pay reparations for the French property seized in the rebellion.13 The United States, along with Germany, France, and Britain, routinely engaged in “gunboat diplomacy” to collect on debts allegedly owed by Haitians. For example, in December 1914, US marines docked their warship in Port-au-Prince, disembarked, and entered the Banque National d’Haiti, where they took a half-million dollars in gold (worth $11 million today). The marines reboarded their ship and brought the gold to New York.14

.   .   .

Even expropriations like these were subtle compared to the US Marine invasion of Haiti in July 1915. In the preceding years, the United States had occupied Cuba and Puerto Rico, sent marines twice to the Dominican Republic, and taken over construction of the Panama Canal. Soon enough, Haiti too was under control of the United States’ heavy hand in the Caribbean.15 But Haiti was different, according to Woodrow Wilson’s secretary of state, Robert Lansing: “The experience of Liberia and Haiti shows that the African race are devoid of any capacity for political organization and lack genius for government. Unfortunately there is in them an inherent tendency to revert to savagery and to cast aside the shackles of civilization which are irksome to their physical nature.”16 (An even less nuanced evaluation of Haiti was provided by Lansing’s predecessor as secretary of state, William Jennings Bryan, who was stunned by revelations contained in a briefing on the country about which he knew little. “Think of it,” Bryan said. “Niggers speaking French!”)17 Certainly there was political turmoil in Haiti, none of it helped by foreign powers raiding the county’s coffers. But consider the turmoil in Lansing’s own United States, where three presidents had been assassinated in the preceding half-century, lynchings were commonplace in the South, and preparations were being made for entry into the massive, senseless carnage of the First World War. Yet Lansing’s racist message was largely well received in the US media, where National Geographic applauded the marines for squelching the sovereignty of Haitians, whom the magazine called the “unthinking black animals of the interior.”18

Shortly after the invasion, the US forces declared martial law in Haiti, seized control of the Haitian treasury and customs houses, and arrested the editors of a newspaper critical of the American actions. Another early agenda item for the American occupiers was smoothing the path for US corporations seeking to take advantage of Haiti’s natural resources. Standing in their way was an iconic clause of the Haitian Constitution, dating back to Jean-Jacques Dessalines, that prohibited foreign ownership of property. Both a symbolic and concrete repudiation of the oppressive days of French ownership of Haitian plantations—and people—the ban carried such importance to the Haitian citizenry that it had been referred to as the “Holy Grail” of the country’s independence.19 Predictably, Haiti’s elected senators and deputies refused to go along with US wishes to strike down the ban. So the Americans simply dissolved the Haitian Parliament—at gunpoint. (Smedley Darlington Butler, the marine officer who led the armed contingent ordering the Haitian legislators to disperse, referred to Haitian leaders as “shaved apes . . . just plain low nigger.”20 However, Butler also later expressed some misgivings about his role, saying that he had been “a gangster for capitalism” in making “Haiti and Cuba a decent place for the National City Bank boys to collect revenue in.”21) The Haitian Parliament would remain silenced for the next dozen years.

In its place, the marines and the US-created Haitian army oversaw a referendum on the new constitution that the parliament had refused to ratify. Opponents of the new constitution were arrested before the election, and, under the watchful eyes of the marines and Haitian army soldiers, Haitians coming to the polling places were offered only a white ballot marked “Oui.” Few dared to make a special request for a pink ballot marked “Non.” The measure passed, 98,294 to 769.22 Quickly, North American firms snatched up a quarter-million acres of prime Haitian real estate for plantations of sugar, bananas, and rubber. Peasants were driven from their homes and often compelled to reenact Haiti’s despised past by working for foreign occupiers, sometimes as forced labor and always for very limited compensation. This was a tragic turn for Haitians, but it was a gold rush for foreign investors, as the New York daily Financial America said in November 1926: “The run-of-the-mill Haitian is handy, easily directed, and gives back a hard day’s labor for 20 cents, while in Panama the same day’s work cost $3.”23

The de jure seizure of the Haitian economy by the United States was readily accomplished, but maintaining de facto control of the country would prove to be a bloodier task. Marines responded to resistance by rural Haitian militias known as Cacos by burning entire villages considered friendly to the rebels. Marines also turned to the new but decidedly imprecise tactic of aerial bombing, and summarily executed captives suspected of being involved in the resistance. In 1919, a marine general prepared a confidential report on the Haiti mission, admitting that “practically indiscriminate killing of the natives has been going on for some time.”24 When the Caco leader Charlemagne Péralte, formerly a Haitian army commander, was assassinated by a marine, Péralte’s body was brought by train to the town of Le Cap. There, the corpse was stripped bare and tied to a door of the local police station, where photographs were taken and residents were brought to view the body. US airplanes then dropped photos of Péralte’s body in rural areas of Haiti considered to be supportive of the Cacos movement.25 (When Jean-Claude Duvalier was forced out of the country in 1986, a crowd of Haitians tore down a statue of Christopher Columbus from its base in Port-au-Prince, threw it into the sea, and renamed the area where the statue had stood after Charlemagne Péralte.)

The rural resistance was followed by student strikes and popular demonstrations against the occupation. As the occupation continued, the Haitians forged alliances with international organizations, including the NAACP, which condemned the US role in Haiti. It took nearly two decades, but eventually the Haitian opposition to the US occupation grew too large to control. The marines’ departure in 1934 was hailed as Haiti’s “second independence.”26 But the scars of the era lingered, as did US influence in Haiti.

.   .   .

Much as Adolph Hitler manipulated German resentment after the national humiliation of World War I, the physician-turned-politician François “Papa Doc” Duvalier skillfully exploited simmering Haitian bitterness over US domination. Duvalier was among many Haitians who noted the Americans’ reliable practice of elevating light-skinned Haitians to positions of prominence, including all four presidents installed by the United States. The self-described noiriste Duvalier pledged his support to the blacker masses of Haiti. But the tactically nimble Duvalier also adopted an anticommunist stance that earned him the endorsement of the US embassy in his first presidential election, in 1956. Thus began a three-decade, two-generation reign of Duvalier terror over Haiti, bolstered by American guns and money.27

Within two years of that election, the US Marines returned to Haiti, this time to assist the Haitian army in pushing back a rebel challenge to Duvalier’s increasingly repressive rule. According to Colonel Robert Debs Heinl Jr., who commanded the mission, a Marine contingent sent to Haiti in 1959 was told by the State Department that “the most important way you can support our objectives in Haiti is to help keep Duvalier in power.”28 In ensuing years, the United States provided millions of dollars in financial support to Duvalier, with the $13.5 million delivered by the United States in 1961 (the equivalent of $104 million in 2013 dollars) accounting for more than 50 percent of the government of Haiti’s budget. The United States provided machine guns and rifles to both the Haitian military and the terrorizing tontons makouts, at least until Duvalier’s blatant election fraud and political violence annoyed the Kennedy administration enough to inspire a cutoff in military aid in 1961. But, just a year later, Cold War realpolitik won out over human rights concerns, and the US-to-Haiti money flow was regenerated in return for Duvalier casting the deciding vote to expel Cuba from the OAS. Later, Richard Nixon sent New York governor Nelson Rockefeller to Port-au-Prince for a high-profile meeting with Duvalier, giving the dictator international credibility, after which the United States sent another $1 million in arms to Haiti, in 1971.29

When François Duvalier died that same year, the United States sent warships to block any potential invasion of Haiti by exiles who could have interfered with nineteen-year-old Jean-Claude Duvalier’s ascension to power. The younger Duvalier immediately made a public pledge to be a bulwark against Communism, and Haiti continued to receive hundreds of millions of dollars in US aid—an estimated $467 million from 1972 to 1981 alone.30 Jean-Claude Duvalier was never considered to possess the Machiavellian political mind his father had, but he proved nimble enough to adjust to his American patrons’ changing perspectives on the relative importance of human rights in Haiti. During the Jimmy Carter administration, Duvalier briefly allowed opposition parties to form and an independent media to exist, only to brutally shut them down when Ronald Reagan was elected. The importance of the US role in propping up the Duvaliers was underscored when some of that support was finally pulled away. Unnerved by growing protests, strikes, and deadly reprisals by Duvalier’s makouts on demonstrators, the United States announced on January 31, 1986, that it would be reducing its $56 million aid package to Haiti. A week later, Duvalier and his family fled Haiti—on a US cargo plane.31

Yet the end of the Duvalier era did not signal the end of US involvement in Haiti any more than the end of the Marine occupation had. The military junta that quickly replaced Duvalier used US-donated antiriot equipment and training to violently resist popular demonstrations for democracy. The United States, wielding the power of that aid and the invoice for a substantial debt racked up by the Duvaliers, was able to convince the military government to capitulate in one area where even the Duvaliers had refused to budge. General Henri Namphy cut Haiti’s import tariffs and reduced government support to local farmers, thus opening the Haitian market for imports of government-subsidized food from the United States. The post-Duvalier military government killed thousands of Haitians in a vicious backlash against calls for democratic elections, but Namphy’s decision on economic policy may have been an even more deadly blow inflicted on the Haitian people.32

.   .   .

The tariff and budget decisions by Haiti’s post-Duvalier government reminded Haitians of a lesson they had learned well in the previous century: the eviction of an oppressive power from their shores does not mean that the economic price for the repression leaves with it. When France in 1825 was able to force Haiti to agree to compensate the French for property lost in the revolution to the sum of 150 million francs (by comparison, the Louisiana Purchase price was 80 million francs), the debt crippled the Haitian economy. As Mark Danner wrote in a New York Times essay days after the January 2010 earthquake, “The new nation, its fields burned, its plantation manors pillaged, its towns devastated by apocalyptic war, was crushed by the burden of these astronomical reparations, payments that, in one form or another, strangled its economy for more than a century.”33 Indeed, just two decades after the country’s independence, a vicious cycle was set in motion, and Haiti assumed the status of a perpetual debtor nation. Money that should have gone to building much-needed roads and schools and sewage systems in Haiti was instead sent off to France. In 2003, the government of Haiti calculated that the debt, with its original price being about $3 billion in modern currency, had ultimately cost the country $21 billion.34 These reparations to France, and subsequent loans taken out to pay for them, snowballed until Haiti was in a state of financial disarray that has haunted the country from the early nineteenth century to today. The year before the United States’ 1915 invasion, Haiti’s government was spending 80 percent of its revenue on debt service.35 And, as recently as 2006, Haiti was spending twice as much on debt repayment—much of it racked up by the thieving Duvaliers—as it was on desperately needed health services.36

When Haiti needed aid to meet the subsistence needs of its people, it was presented by its creditors with a series of disadvantageous offers that the country’s leaders were in no position to refuse. For example, under Jean-Claude Duvalier, USAID launched a campaign to transform Haiti into the “Taiwan of the Caribbean”—that is, the supplier of the cheapest export-assembly labor in the Western Hemisphere.37 As a 2003 report by the American Center for International Labor Solidarity put it, “Under this model, workers are seen as primarily a production cost.”38 And that cost was remarkably low. Wages were held down by enormous unemployment, the absence of unions, and little prospect of worker activism under a repressive regime. Duvalier was sufficiently politically and financially indebted to the United States to agree to a neoliberal economic program eliminating nearly every obstacle to free trade and providing tax exemptions for profits and tariff exemptions for the importing of raw materials and machinery.

By 1984, Haiti was the ninth-largest supplier of goods to the United States, mostly of assembled products like baseballs, clothing, and toys.39 One of the businesses to take advantage of the setting was Hemo-Caribbean and Company, which purchased plasma from impoverished Haitians to be frozen and shipped to US laboratories. At the height of its operation, the scheme sent five tons of plasma out of Haiti each month. When the arrangement received some criticism in the international media as a ghoulish enterprise, the biochemist in charge of the operation responded, “If the Haitians don’t sell their blood, what do you want them to do with it?”40

The neoliberal process of keeping wages and social supports minimal and tariffs and taxes almost nonexistent was part of a process called “structural adjustment” that was dictated by Haiti’s international creditors like the International Monetary Fund (IMF).41 By the time Duvalier was forced out in 1986, there were three hundred US corporations working in Haiti.42 Those companies, and their consumers, may have benefited from the arrangement, but the people of Haiti saw little positive impact. As Haiti-born Wesleyan University professor Alex Dupuy has written, a host country does not benefit from an industry where raw materials are imported in and the assembled products are shipped out.43 The coveted “multiplier effect,” generated when goods are both produced and purchased locally, is absent from this export-only model. Combined with poverty wages that provided little purchasing power to workers struggling to make ends meet, this meant that all of the bustling export-assembly activity did not move the economic needle. Even the World Bank, a champion of the strategy to build Haiti as an export-assembly hub, admitted in 1978 that the sector had provided little positive effect on the country’s economy. Duvalier conceded the same point three years later.44

Unfortunately, this sad episode of Haiti’s economic history appears poised to repeat itself. In 2009, Paul Collier, an Oxford professor of economics and a former director of the World Bank’s Development Research Group, prepared a report on Haiti at the request of UN secretary-general Ban Ki-moon. The key to Haiti’s economic recovery, Collier concluded, would be the revival of the Haitian garment industry and its potential to create hundreds of thousands of Haitian jobs. Remarkably, Collier seemed unconcerned that those jobs were destined to pay sub-poverty wages. In fact, it was the existence of rock-bottom wages and desperate Haitians willing to work for them that Collier saw as providing the key to Haiti’s future. “Due to its poverty and relatively unregulated labour market, Haiti has labour costs that are fully competitive with China, which is the global benchmark,” he wrote.45

The US Congressional Research Service echoed that analysis in a 2010 report, which warned that a recent increase in the Haitian minimum wage could reduce that competitiveness.46 The increase the CRS report characterized as “large” raised the Haitian minimum wage for textile workers to about $3 per day. A 2011 survey of twenty-seven Haitian garment factories showed that a majority of them paid workers even less than the law required.47

Yet the US State Department, the IDB, and the Martelly government continue to see bright prospects for Haiti in this low-wage blueprint. To supplement the many trade incentives and duty exemptions included in the Hemispheric Opportunity through Partnership Encouragement Act of 2008 (HOPE II) and the Haiti Economic Lift Program (HELP) Act of 2010, they pulled together over $200 million in post-earthquake subsidies to create an industrial park in northeast Haiti.48 The site chosen for Caracol Industrial Park seems less than ideal, since it is located in Haiti’s first-ever marine protected area and hundreds of farmers had to be evicted to make room for the construction. Questions were also raised about the likely economic benefit of the project. The park’s anchor tenant, Sae-A Trading, a South Korean clothing manufacturer and supplier to American retailers like Walmart and Gap Inc., has a troubled labor history in Central America. Predictably, the company’s promised jobs in Haiti are set to provide extremely low pay, with March 2013 reports that Haitians working at the park were taking home only US$1.36 per day after paying for their transportation and food.49 Even José Agustín Aguerre, the IDB’s Haiti department manager, gave the idea a less-than-ringing endorsement, telling the New York Times as the park opened, “Yes, it’s low-paying, yes, it’s unstable, yes, maybe tomorrow there will a better opportunity for firms elsewhere and they will just leave. But everyone thought this was a risk worth taking.”50

.   .   .

David is not so sure. (His name has been changed to protect him from possible retaliation.)51 I spoke to him one late afternoon in front of an arched entrance labeled “Parc Industriale Metropolitain.” Behind us, thousands of Haitians streamed toward the traffic-choked streets of Port-au-Prince. The industrial park houses a huge expanse of garment assembly plants near the airport, and it was time for a shift change. David, a thin thirty-two-year-old man wearing a short-sleeve dress shirt and dark slacks, works here at a company called Interamerican Woven. At his factory, David is part of a team of several thousand that puts together pants for export to the United States.

While a lot of high-powered people think David’s job represents the answer to Haiti’s many problems, it certainly has not raised him out of poverty. David’s wages do not reflect that Interamerican Woven, like the other companies in this complex, benefits from very favorable trade agreements and other subsidies to buttress the Haitian garment assembly industry. Gesturing in the direction of the workers leaving the industrial park, David says that most of them earn about two hundred Haitian gourdes per day and work nine-hour days six days each week. David earns 250 gourdes per day. The typical exchange rate is forty Haitian gourdes for one US dollar, so these workers take home about $5 or $6 each day.

The initial daily expense for the Haitian garment worker is transportation, David explains. He lives relatively close to the industrial park, and considers himself fortunate to pay only forty gourdes per day for his ride to work in a tap-tap—one of the colorful, overcrowded vans and covered pickups that serve as the chief mode of transportation in Port-au-Prince. But some of David’s colleagues live further away, with many paying sixty gourdes each day just to get to and from work.

Buying a simple breakfast of plain spaghetti and juice, plus rice and beans for lunch, costs another hundred gourdes or so. That means these workers head home after clearing only forty gourdes for each day’s work—about one US dollar—and they have not yet paid for dinner or housing. David’s real-time cost-of-living analysis is backed up by others I talked to in Haiti. In 2011, the AFL-CIO–supported Solidarity Center conducted a study estimating the living wage for apparel workers in Port-au-Prince. Factoring in the costs of necessities like food, housing, cooking fuel, and child care, the Solidarity Center estimated a living wage for an adult with two dependents to be 1,152 gourdes—about $29—per day.52

The conditions at the garment assembly factories are rough. David says his workplace at Interamerican Woven is brutally hot—a literal sweatshop—with little ventilation and limited potable water. An October 2012 report, produced by the International Labour Organization (ILO) and International Finance Corporation as part of the Hope II legislation, confirms this. The report says the company and several other garment assembly companies were regularly out of compliance with minimum wage, overtime, and social insurance requirements, as well as failing to meet baseline requirements for workplace conditions like acceptable temperatures and clean drinking water.53 A subsequent study by the Workers’ Rights Consortium, published in October 2013, found that Haitian workers at these factories, who make clothes for sale by North American name brands like Gap, Gildan, Kohl’s, Levi’s, Russell, Target, VF, and Walmart, were being deprived of nearly a third of the wages they are legally due. Some of those factories named as sites of this wage theft include those at the generously subsidized Caracol Industrial Park.54

Jackson (also not his real name) works for one of the companies, Global Manufacturers and Contractors (GMC), which was identified in these reports. He is among two-thousand-plus workers assembling the T-shirts of name brands like Hanes and Champion. Jackson and his wife have two young children. To make ends meet, both parents work six days per week, with Jackson’s wife skipping church on Sundays to take on an extra part-time job. Even with that extra income and some scholarship support for their children’s schooling, the family runs out of money before each paycheck. In order to pay rent and keep food on the table, they engage in a regular practice of borrowing from family and friends.

Jackson is not accepting the situation passively. He is an active member and the general secretary of SYNOTHAG, a syndicat of workers advocating for better wages and conditions. Company management pushes against the union, he says, harassing its members whenever possible. Investigations by the ILO have confirmed widespread violations of union rights in the Haitian apparel industry.55 “The people fired for being part of the union make a list this long,” Jackson says, holding his hands two feet apart. “They find a different reason to let them go, but they are tagged because they are part of the syndicat.”

Jackson is undeterred. The salaries are unfair, and the companies could easily pay them better, he says. If that means a little less profit for the owners, that is a reasonable cost for justice. His position is backed up by economic analysis by the World Bank’s International Finance Corporation, which analyzed the competitiveness of the Haitian garment assembly industry in 2011. The report concluded that the preferential market access to the United States provided by HOPE II and HELP, and comparatively low sea freight costs, provide a distinct market advantage to these companies.56 “The argument that factories in Haiti can’t raise wages is bogus, as they have some of the most competitive costs in the world already,” says Jake Johnston, a research associate for the Center on Economic and Policy Research. “A slight raise in wages won’t kill the industry.”

The T-shirts Jackson makes for GMC are shipped to Etazini—the United States—so I ask him if he has any message for Americans. He thinks for a moment, then replies: “Wi. I appeal to their conscience, and hope they ask questions about what they are buying. We make T-shirts for cents, they buy them for dollars,” he says. “That is the reason we come together to support each other; to fight for fairness.”57

.   .   .

The migration of Haitian people from the countryside to compete for low-wage jobs in Port-au-Prince is a phenomenon created by the late twentieth-century structural adjustment mandates on Haiti, especially the disastrous agricultural policies dictated by the United States and other international creditors.58 Although trade imbalance has been a staple of the Haitian economy for centuries, the Haitian people had nurtured a successful agricultural sector dating back to the revolution. Separate from the often-dysfunctional government, rural Haitians adhered to the lakou system of property management, which successfully divided former plantations into small plots, respected a process of joint decision-making, and yielded crops that supported the extended families living there. Following what Haitian sociologist Jean Casmir calls a “counter-plantation” system, Haiti had for generations met its own food needs and exported to other countries.59

Then, beginning in the 1970s and 1980s, the IMF, with the United States as its largest shareholder and dominant voice, forced Haiti to dramatically reduce tariffs on imported staples. The Haitian tariff on rice, for example, was dropped from 50 percent to the current rate of 3 percent, far below the regional average of 20 percent.60 The result is that Haitian farmers can no longer compete with food imports from the United States or other countries where food crops are highly subsidized by their governments. As Haitian women’s rights activist Yolette Etienne says, “You who used to grow your own plantains, who didn’t need to buy plantains, are told, ‘You don’t have to grow plantains because we make enough for you to buy them from us when you need them.’ But where do you get the money to buy these plantains from overseas?”61

Today, Haiti imports more than half its food. Eighty percent of rice consumed in Haiti is imported, and the one-time sugar capital of the world actually imports sugar as well. Haitian farmers who can’t sell their crops stop growing them, which means that there is no local alternative when international prices spike or economic fortunes drop. In April 2008, the price of rice doubled, sending thousands of Haitians into the street for the so-called Clorox food riots, the name inspired by hunger so painful it felt as if bleach were eating away at one’s stomach. Those Haitian hunger pains can be traced directly back to US and global trade policies.62 “If governments that preached trade liberalization in Geneva would practice it—and that includes reducing domestic support measures that affect trade—if everything was on a level playing field, that would be very helpful to Haiti,” Marc Cohen, a senior researcher on humanitarian policy and climate change at Oxfam America, told Foreign Policy magazine in 2013.63 Little wonder the IMF rice tariff edict is referred to in Haiti as the plan lanmo—Creole for “death plan.”64

The collapse of the Haitian agricultural system has had predictably grim ripple effects. Wood and charcoal are the chief fuel sources in Haiti, and thus survive as two of the few remaining cash crops, leading to dramatic deforestation. In 1923, in the middle of the US occupation, 60 percent of Haiti was covered by forest; in 2006, the number was less than 2 percent.65 The deforestation in turn leaves Haiti vulnerable to flooding and landslides in the wake of heavy storms. In 2004, for example, Tropical Storm Jeanne caused major flooding in Haiti and three thousand people were killed. By comparison, Jeanne was a full hurricane when it hit Puerto Rico, Barbados, the Dominican Republic, and the United States, but only thirty-four people were killed in all those countries combined.66 Concannon describes the effect and its economic origins this way:

[People point to] the mountain farmers who cut down the trees that in other countries slow the rain down. But the farmers would not cut the trees if they had a choice—they know better than the experts what happens when rain hits a deforested slope, because it rushes away with the topsoil that is needed for next year’s crop and is many farmers’ only legacy for their children. But legacies and next year’s crop mean nothing when the children are dying now, so the farmer cuts and sells the tree to buy today’s medicine and food.67

Hundreds of thousands of Haitians have migrated away from this denuded countryside where they can no longer earn a living. Some head overseas (19 percent of Haiti’s GDP is made up of remittances from emigrants living abroad), but most go to Port-au-Prince. The city that had 150,000 residents in 1950 now has three million people living in it, crammed into poorly constructed and poorly planned hillside structures, many of which collapsed in the earthquake.68

.   .   .

Haiti is a country where the international community is used to having its way. The billions of dollars Haiti owed to international creditors gave those creditors the leverage to dictate many internal policies. The international community has assumed duties like peacekeeping that would traditionally be performed by the state, and thousands of foreign-funded entities in the “Republic of NGOs” influence policy and command resources. As a result, the Haitian government rarely has been in a position to argue with outsiders’ views of what is best for Haiti, whether it be paying reparations to France, submitting to US occupation, or adopting neoliberal economic policies. The Haitian proverb Sak vide pa kanpe—an empty sack cannot stand up—has often been applied to describe Haiti’s government. Haiti’s first democratically elected president, Jean-Bertrand Aristide, tried to assert a different vision for Haiti’s economy. But the United States and the international community pushed back—hard.

Aristide was elected in November 1990 by a landslide total of over 67 percent of the vote, easily defeating neoliberal economist and former World Bank official Marc Bazin. The victory was the crowning triumph of the Haitian pro-democracy struggle that had ousted Jean-Claude Duvalier in 1986. The movement grew out of small community organizations (organisations populaires) and church groups (tilegliz). These groups were inspired in part by the passionate sermons and radio addresses of Catholic priests, especially Aristide, who were proponents of liberation theology and its preferential option for the poor. The makouts and the succession of military rulers who replaced the Duvaliers responded to the pro-democracy movement violently, but their brutality only seemed to build the momentum for change. The crackdown raised the profile of reformers like Aristide, who somehow survived four assassination attempts. The 1990 election victory by the Aristide-led Fanmi Lavalas party (the name refers to the many drops of water that together make a mighty flood) was an historic victory for the majority poor of Haiti who sought to move, in Aristide’s words, “from misery to poverty with dignity.”69 Pursuing that agenda, the newly elected Aristide tried to reverse neoliberal policies. He raised the minimum wages of workers in the assembly industries, increased tax collections from the wealthy, and adopted policies to protect Haitian farmers from the effects of subsidized food imports.

Aristide was met by fierce resistance from the United States, which helped fund an organized political opposition through USAID dollars. Among its targets was the minimum wage increase, which a USAID-funded study said “would reduce the overall competitiveness of Haiti.”70 As one US official told the Boston Globe later, “Aristide—slum priest, grassroots activist, exponent of liberation theology—represents everything the CIA [Central Intelligence Agency], DOD [Department of Defense], and FBI think they have been trying to protect this country from for 50 years.”71 Less than a year after his election, Aristide was overthrown by Haitian army officers, many of whom had been trained at the Georgia-based US Department of Defense School of the Americas (since renamed the Western Hemisphere Institute for Security Cooperation) and/or were on the payroll of the CIA. The CIA’s chief Latin American analyst testified to Congress that the coup general Raul Cédras was part of “the most promising group of Haitian leaders to emerge since the Duvalier dictatorship was overthrown.”72

Despite this reassurance, the coup government proved to be brutal even by Haiti’s standards, killing thousands—including the Raboteau massacre victims—and causing mass migration. Within six months of the coup, the US Coast Guard had intercepted more than thirty-eight thousand Haitians fleeing the country.73 The growing refugee crisis in the United States was accompanied by a movement in support of the Haitian democracy that was informed and inspired by Haitian activists smuggling themselves and information out of their besieged country. Highlights of the movement included a street-clogging demonstration of more than sixty thousand protesters in New York City in October 1991 and a high-profile hunger strike by the activist Randall Robinson.74 In response, the Clinton administration helped Aristide return to Haiti in 1994, but only after first extracting promises to cut government programs for the poor and to lower food tariffs.75 In 2010, President Clinton, currently the UN special envoy to Haiti, expressed regret for that mandate: “It may have been good for some of my farmers in Arkansas, but it has not worked. It was a mistake. . . . I did that. I have to live every day with the consequences of the lost capacity to produce a rice crop in Haiti to feed those people, because of what I did.”76

Even with the concessions that enabled his return, Aristide continued to pursue policies, including a minimum wage increase, that the US government felt were interfering with its economic priorities. Aristide “wasn’t going to be beholden to the United States, and so he was going to be in trouble,” US senator Christopher Dodd would say later. “We had interests and ties with some of the very strong financial interests in the country, and Aristide was threatening them.”77

In 1996, Congress passed the Dole Amendment, banning USAID from giving funds to the Haitian government, with some humanitarian and electoral exceptions. Then, in 2000, the United States broadened its efforts, using its influence to impose a total international aid embargo on the Haitian government.78 The justification provided for the embargo, which cut the Aristide government’s already-limited spending power in half, was to force a change in disputed 2000 legislative elections. The dispute was a relatively minor one: an accepted Haitian vote calculation system was deemed incorrect by the OAS, which also characterized the elections as “a great success for the Haitian population” and conceded that the majority of the election outcomes would not change under a different calculation.79 But the United States, which had bankrolled and armed the Duvaliers, now rose up in righteous anger at alleged injustice in a left-leaning Haitian government. The irony was not lost on Amy Wilentz, author of The Rainy Season: “During the four regimes that preceded Aristide, international human rights advocates and democratic observers had begged the State Department to consider helping the democratic opposition in Haiti. But no steps were taken by the United States to strengthen anything but the executive and the military until Aristide won the presidency. Then, all of a sudden, the United States began to think about how it could help those Haitians eager to limit the power of the executive.”80

Perhaps the most damaging anti-Aristide action was the US decision to block an earmarked $146 million loan to Haiti from the IDB. The money was set to be used for programs that included improvements to the water infrastructure system, whose deficiencies proved so deadly in the 2010 cholera outbreak.81 As Dr. Evan Lyon of Haiti-based Partners in Health said, “[It is] reasonable to draw a straight line from these loans being slowed down and cut off to the epidemic that emerged.”82 By early 2004, Haiti was in crisis. The embargo and the loan blockade had tightened a noose around the Haitian economy, and USAID-supported politicians and radio stations were increasing their criticism of Aristide.

Former Haitian military officers, trained in the Dominican Republic and bearing new US automatic rifles and grenade launchers, began marching through rural Haiti, destroying police stations and a power plant. (The rebel leader, Guy Philippe, would later claim he was in daily contact not just with the US-backed opponents of Aristide but with US officials directly.)83 In February 2004, just a few weeks after Haiti celebrated the bicentennial of its independence, Aristide left the country, escorted by US Army Special Forces. The Bush administration said that the US military was helping the president flee to safety. Aristide and other witnesses say that it was a kidnapping.84

The day Aristide left Haiti, US president George W. Bush told reporters, “It’s the beginning of a new chapter in the country’s history,” and sent marines back to Haiti to help quell the reaction to Aristide’s departure.85 US State Department spokesperson Richard Boucher said, “We call on all Haitians to respect this peaceful and constitutional succession.”86 The new government wasted no time in reversing the Aristide pro-poor economic policies that had frustrated the Bush administration: the new prime minister, Gérard Latortue, quickly ordered a three-year tax exemption for Haiti’s largest industries and merchants. Then, during the two years following the 2004 coup, three thousand Haitians were killed (including Jimmy Charles) and thousands more Aristide supporters jailed (including Father Gérard Jean-Juste).87

.   .   .

When he initially found it impossible to believe any version of Haiti’s history where the United States has so reliably played the role of the villain, Rob Broggi recognized he was not alone: “I think the typical American reaction is this: Why would the United States, after giving Haiti all this money over all these years, care about a little country with eight million people and why would they care to exploit that? There’s nothing there to exploit. You know, the US gives them money, we help them, and they just can’t get their own act together.”

As Paul Farmer wrote in his 2011 book, Haiti after the Earthquake, “Haiti has a terrible reputation internationally for dozens of reasons, most of them wrong.”88 But some of the perception that Haiti is sabotaging itself is accurate. The United States has indeed provided many aid dollars to Haiti, and Haitian leaders bear their own share of responsibility for the country’s dismal condition. Not coincidentally, almost all those leaders come from the country’s tiny but very rich elite, where 1 percent of the population owns 50 percent of Haiti’s wealth. The plantation system is gone, but it has been replaced with an economy with similar characteristics: subsistence farmers are marginalized and export benefits accrue almost solely to the wealthy. Remarkably, Haiti leads the Americas in the number of millionaires per capita while at the same time housing the poorest people in the region.89 As British philosopher Peter Hallward put it in his 2007 book, Damming the Flood: Haiti and the Politics of Containment, “This then is the first basic fact of Haitian political life. The country is dominated by a small and well-integrated group of privileged families, surrounded by millions of impoverished people. . . . The elite owes its privileges to exploitation and violence—the violence of radical inequality and destitution, backed up when necessary by the violence of an army or the equivalent of an army—that allows it to retain them.”90

The pattern of internal political violence in Haiti is startling, beginning in 1806 with the assassination of Jean-Jacques Dessalines, who had crowned himself emperor of Haiti after independence. The country has now endured a full thirty-two coups d’état and a near-constant state of military dominance over civilians.91 The government of Haiti made disastrous choices in loans and alliances, and has never been able to develop an economy that is independent of foreign powers, particularly the United States.

Yet Haiti’s own missteps do not change the fact that the United States has had an enduring and often malevolent effect on the lives of the Haitian people. Part of the answer to Broggi’s hypothetical questioning of why the United States should bother with Haiti is that Haiti provided a Caribbean bulwark during the Cold War. A desire to offset the influence of Fidel Castro’s Cuba and prevent a Communist stronghold from emerging so close to US shores certainly helped spur American support for the reliably anticommunist Duvaliers. Arguably, this support was granted not in spite of the Duvaliers’ murderous repression, but because of it: the two Docs’ iron fists of political violence created the economic and governmental stability the United States craved from its neighbors.92

But US involvement in Haiti both preceded and survived the Cold War, with a common theme that is less about national security than about exploiting Haiti’s once-abundant natural resources and still-abundant supply of cheap labor. Some of that phenomenon is attributable to the effects of free-market capitalism stripped bare to a core that consists of the relentless search for low-cost labor. But much of the exploitation of Haiti has been enabled by a form of socialism for the wealthy, as the United States uses a combination of government subsidies and loan-shark pressure to rig competition in favor of US agribusiness over Haitian farmers. Policies that make rural life in Haiti unsustainable have the added benefit of pushing Haitians off the land to compete—alongside David and Jackson—for export-oriented jobs that pay miniscule wages. In 2005, a CIBC World Markets analyst noted approvingly that clothing manufacturer Gildan’s labor costs in Haiti were actually lower than labor costs in China.93 When Haitians leave the countryside to compete for low-wage jobs assembling goods for corporations who are exempted from paying taxes on that labor, the corporations then sell the products at cheap prices in the United States. American consumers and shareholders win, and Haitians lose. As the Creole proverb says, Bourik travay pou chwal galonnen—the donkey works so that the horse can run free.

In The Uses of Haiti, Farmer writes that the United States has a “chronic allergy” to Haitian democracy, because a democratically elected Haitian government inevitably will push back against this unequal donkey/horse relationship.94 Brian Concannon agrees, but he sees a broader historical pattern that suggests a fear by the US government that Haitian attitudes are potentially contagious across borders:

My conclusion is that Haiti has always been punished by the US because it is a bad example of something. And usually Haiti is a bad example of the gap between what we practice and what we preach. In 1804, the problem was that Haiti was really free—was implementing the ideals we set out in the Declaration of Independence. We weren’t, so we could not accept a country that was actually carrying out those ideals. I think the problem now is that Haitians insist on having a popular democracy and a government that carries out policies the people want. It is a poor country and people want progressive redistributive policies that develop the state’s role, support agriculture, build schools, and develop the public health system. We certainly have more things like that than Haiti does, but the trend in our country is to cut back those things. So we don’t have a strong tolerance for Haitians insisting they go in a different direction.

.   .   .

Concannon’s view was more hopeful when he arrived in Haiti in 1995. “My first impression of Haiti was to be struck by the poverty and material deprivation, of course, but I arrived shortly after the restoration of Haiti’s first democratically elected government, and there was an exciting sense of hope and determination among the Haitian people.” Now that they were no longer being tormented by the military government that had ousted Aristide, the Haitian people told Concannon, what they really needed was action to prosecute past human rights abusers and efforts to secure their social and economic rights. “Nothing against the UN, but these tasks of democratic transition were not in the UN’s portfolio,” Concannon says. He continues:

The mission I joined was originally deployed during the coup, and was supposed to observe and report, and did some important reporting. But when democracy was restored, the mission did not do a democratic transition. I think that was partly because of the inertia of a big organization, and partly because the US did not want to do what was necessary. For example, we had our territory and we would drive around the territory, visit a couple of towns every day and talk to judges and prosecutors and civic leaders, priests, everybody, and try to get an idea of what was going on.

We would ask, “Are you getting attacked by the military?,” and they would say no. The military has been abolished. Is the paramilitary getting you? No. They would all say, we need economic and social rights. We would say that is not our mission, our mission is civil and political rights. They would say OK, you can help with civil and political rights by prosecuting the people [in the coup government] who were killing us last year. And we would say we don’t do that because the UN does not get involved. So basically they give you this, “What good are you?” And we’d say, “Oh, we’ll file a report.”

At that time, filing a report was not making any concrete improvements in the lives of Haitians. So, after a while it became clear the mission wasn’t going to switch fast enough to be relevant. And it just got harder and harder to take people’s time, get all their information, and tell them I wasn’t going to do anything concrete to act on that information.

So Concannon switched roles to join the fledgling BAI, created to push the investigation and prosecution of human rights abuses. After teaming with Mario Joseph to win the Raboteau verdict, the lesson Concannon took away from that success was that BAI could indeed get justice for its Haitian clients, but only if it added to its lawyers’ toolbox of briefs and motions the implements of community organizing and international-level advocacy. “Human rights progress does not come from litigation alone,” Concannon says. This is true not just in struggling nations like Haiti, Concannon says, pointing to the historic sea change in US Supreme Court rulings. In less than sixty years, the court moved from the infamous 1896 Plessy v. Ferguson decision upholding the racial segregation doctrine of “separate but equal” to the doctrine’s unanimous 1954 repudiation in the landmark case Brown v. Board of Education. “The difference between the two decisions is not that the Fourteenth Amendment changed or the justices of the Supreme Court got so much smarter in those six decades,” Concannon says. “The difference is that years of determined activism had changed the country for the better.”

Concannon, who is fluent in Creole, spent nine years in Haiti working for BAI. Phil Huffman, Concannon’s friend and rugby teammate during their years at Middlebury College, visited him there several times. “I was struck by Brian’s deep connections to the Haitian people and his close and trusting relationships with his Haitian colleagues,” says Huffman, who is the director of conservation programs for the Vermont chapter of the Nature Conservancy. “I learned that this is really the essence of Brian’s work—to honor the Haitian people’s dignity and to immerse himself in the cause of trying to improve their circumstances and combat some of the injustices they have faced for so long.”

Concannon’s and BAI’s experience changed dramatically after the 2004 coup d’état. After the coup, the generals convicted in the Raboteau massacre were released from prison, and the judge in the case was attacked by unknown assailants. One of BAI’s clients was killed, and others had their homes burned down. Concannon and others involved in the BAI efforts were devastated. “Ten years of many people’s very hard work building democracy in a country that had never known it, ten years of building schools and training lawyers and building a public health system—all of that went down the drain,” Concannon says, frustration still evident in his voice nearly a decade later.

Like many others, Concannon places much of the blame for the coup on the US government. “That showed me my place to best help the people of Haiti was not in Port-au-Prince but back here in the States, making the US safe for democracy in Haiti,” he says. “We at IJDH are certainly not anti-American. We are only asking the US to stand up and support for Haitians the same ideals of democracy and human rights that are the founding principles of our country. A lot of bad things happen throughout the world in our name—things that Americans, if they really knew, would not accept. And I think that there have been more unjust US policies imposed on Haiti than on any other country.”

When asked now if he could choose to do his work today in Haiti or the United States, Concannon does not hesitate:

No question, the US. I liked living in Haiti. But in 2004, when the coup happened and ten years of very hard work building democracy was flushed down the drain at the whim of our president, it was very clear to me that my place wasn’t in Haiti. Because I could spend the rest of my life working to build things in Haiti only to see the US knock it down. So my place is in the US, using the lessons and the information and the relationships I obtained in Haiti.

Concannon also acknowledges that fundraising to support BAI’s operations is easier to do in the wealthier United States. So is the task of networking with other human rights advocates. “Part of making the United States safe for democracy in Haiti is policy-making, but it is also networking with NGOs, legal groups, and others that can support Haiti,” he says. He adds:

Around 2000, when I was still in Haiti, I started going to human rights conferences. When I said I was working in Haiti, they would look at me like I was from a country that had disappeared. A half-dozen years before, everyone knew about Haiti and most folks working on human rights were involved in Haiti efforts because there was a dictatorship then. But then Haiti kind of fell off the map for them. When the coup happened in 2004, it was obviously extremely important that the human rights community get engaged to try to stop it. But they weren’t connected to Haiti, and they largely did not respond.95

That is not going to happen again on my watch. There are now law school clinics, human rights groups, solidarity groups, and a great network of organizations working on Haiti that understand the need to influence what is going on inside Haiti and in the international community’s engagement with Haiti.

Although Concannon has gathered numerous volunteers and a somewhat lesser number of paid staff around him at IJDH, most observers point to him as the indispensable component of the US-based advocacy. Ira Kurzban says Concannon’s organizational and analytical skills are the foundation of the effort. “Brian is not just great at gathering skilled and dedicated people around the cause and motivating them to do good work, he is really at the core a brilliant strategist and an outstanding lawyer. Clearly, he could be working in a large law firm making a lot of money, or holding a high-level job in a presidential administration. We are lucky, and the people of Haiti are lucky, that he has instead committed his life to human rights work in the poorest country in the hemisphere.” Congresswoman Maxine Waters, former Congressional Black Caucus chair and one of Haiti’s leading advocates in US politics, has said often that Concannon and IJDH are the best sources for information on Haiti.96

He has not lived full time in Haiti since 2004, but Concannon still has his fans there, as his IJDH colleague Nicole Phillips discovered. During one of her extended stays in Port-au-Prince in 2010, she shared with some of the activists with the Haitian women’s rights group FAVILEK the news that Concannon was going to be visiting soon. His second child was born less than two weeks after the earthquake, so he had not traveled to Haiti in several months. Phillips realized the women of FAVILEK knew Concannon from his years living in Haiti, but she was not prepared for the reaction to the news of his upcoming visit. “They all swooned, like he was a movie star or something,” she recalls. One of the women put both hands on her chest and said, “Oh Brian, he is my heart!” Haitians see well-meaning blan (foreigners) come and go, Phillips explains, and she has never seen a non-Haitian embraced in the way Concannon is. “Brian has committed to them so completely, in learning the language, in living there for so many years, and in staying with the cause long-term, and it has earned him this amazing amount of affection and loyalty,” Phillips says.

Concannon is uncomfortable with the personal praise, but he acknowledges that his credibility on Haiti human rights issues derives in significant part from his experience in Haiti and his enduring relationships there. “Maybe someone who was a quicker study than me wouldn’t have needed nine years in Haiti to learn what I did. But it certainly would have been impossible for me to do my job effectively without having spent substantial time there and having established a strong relationship with Mario. We built that relationship by working through a lot of crises over the course of the years.”

.   .   .

Even after the 2004 coup d’état, some of those Haitian crises continued to be spurred by US actions. Diplomatic cables obtained by the group WikiLeaks and published by Haïti Liberté and the Nation show that US officials worked hard after the coup to keep the democratically elected Aristide from returning to Haiti, even while the military officials who ousted him were taking bloody vengeance on his supporters.97 The cables revealed that when Dominican Republic president Leonel Fernández called for Aristide’s return in late 2004, he was sharply admonished by the US ambassador to the Dominican Republic. The US ambassador alleged that Aristide was involved in drug trafficking—an allegation never brought to any court and fiercely denied by Aristide’s supporters.98 As recently as 2011, President Obama urged South African president Jacob Zuma and UN secretary-general Ban Ki-moon to block Aristide’s return to Haiti from exile in South Africa.99 Aristide finally returned to Haiti in March 2011.

These same diplomatic cables also showed how the United States actively opposed Haitian leaders’ efforts to improve the economic situation in their country anytime the proposals conflicted with US government or business interests. In 2006, Haitian president René Préval signed a deal to join Venezuela’s PetroCaribe alliance, in which Haiti would pay only 60 percent of the cost of purchased oil to Venezuela up front, with the remainder payable over twenty-five years at 1 percent interest. It was an undeniably favorable deal for cash-strapped Haiti. But the plan angered the United States, which was at odds with Venezuelan president Hugo Chavez. Predictably, rival oil producers like ExxonMobil and Chevron were also opposed to Haiti’s deal with PetroCaribe. The cables obtained by WikiLeaks showed that the oil companies’ representatives and then-US ambassador to Haiti Jane Sanderson met behind closed doors and coordinated resistance to the deal.100

The cables contained significant correspondence showing the US State Department also assisted contractors for Fruit of the Loom, Hanes, and Levi’s in their campaign to resist a unanimous Haitian Parliament decision in June 2009 to raise the minimum wage. The increase, approved by legislators after a series of worker strikes and demonstrations, would have compelled the contractors to pay 62 cents per hour, or about $5 per day, to Haitians sewing clothing for sale overseas. (Recall that a living wage for a worker living in Port-au-Prince has been estimated to be $29/day.) But the cables show US deputy chief of mission David E. Lindwall saying that even the $5/day wage “did not take economic reality into account.”101 In the end, a unanimous Haitian Parliament decision backed by overwhelming public support was no match for the opposition by the contractors and the US government. President Préval and the legislators dropped the textile industry minimum wage to about $3/day. Haitian workers continue to be the lowest paid in the hemisphere.

The US response to the January 2010 Haitian earthquake was in many respects generous and lifesaving. But, as is more fully discussed in Chapter 5 of this book, some of the US actions served as abse sou klou—making a bad situation worse, or literally “an abscess on an open wound.” Perhaps no US effort post-earthquake was more damaging than its role in the Haitian presidential and legislative elections of November 2010. Haiti’s Provisional Electoral Council (CEP), controlled by outgoing president Préval, decided to exclude more than a dozen political parties from the election, including the most popular party, Fanmi Lavalas. It was a decision tantamount to the Republican Party in the United States conveniently excluding the Democratic Party from elections, and US officials knew it. Republican US senator Richard Lugar and the Democrat-dominated Congressional Black Caucus publicly questioned the chances for a fair election under these terms.102 Behind-the-scenes communication also showed that US officials were well aware of the blatant unfairness of the election plans. The CEP decision had “emasculated the opposition,” said the European Union and Canadian ambassadors, as reported in one of the US diplomatic cables obtained by WikiLeaks.103 US ambassador to Haiti Kenneth Merten explicitly states in one of the cables that he was aware that President Préval was manipulating the elections. But Ambassador Merten also reports the consensus from a meeting with fellow ambassadors to Haiti from Brazil, Canada, and Spain, which was that “the international community has too much invested in Haiti’s democracy to walk away from the upcoming elections, despite its [sic] imperfections.”104

Of course, protecting an investment in “democracy” by holding unfair elections is an oxymoron, as was amply demonstrated on Haiti’s election day. Under the watch of UN peacekeepers, an astonishing level of fraud and exclusion occurred. Thousands of citizens were prevented from voting because they had lost their identification cards and/or were left homeless by the earthquake. Voter intimidation and ballot box stuffing were reported, and nearly one in four votes cast was disqualified or never received by the already-tarnished CEP. The uncounted ballots and the low turnout meant that fewer than one in five registered Haitians voters had his or her votes counted in the election, according to post-election analysis by the Washington-based Center for Economic and Policy Research. The problems were so manifest that twelve presidential candidates led their supporters to the streets to protest the elections. Then two of the candidates—Mirlande Manigat and Michel Martelly—dropped their protests after being informed that a US-pushed reconsideration put them in a second-round runoff, which Martelly won. Participation in the first election was the lowest for any election in the Western Hemisphere in over sixty years. Participation in the second round was even lower.105

The United States had de facto control over the fiasco, and could have put a halt to it, Concannon insists. “In the WikiLeaks documents, they [US officials] said, ‘Yes, President Préval is manipulating the elections,’ and they conceded all the problems in the elections we at IJDH were screaming about and they were publicly denying at the time,” Concannon says. “But they conclude we have to go with this election because Préval is our guy. So it is more important to them that the government running Haiti takes orders from the US than that they actually represent the Haitian people.”

Coupled with the United States’ complicit silence in the Martelly administration’s failure to prosecute Jean-Claude Duvalier, the bogus 2010 and 2011 elections provided a post-earthquake American stamp of approval for the perpetuation of the Haitian legacy of corruption at the highest levels of government. (Transparency International’s Corruption Perceptions Index ranked Haiti 165th out of 174 countries in 2012.)106 Even though Duvalier remains free, there have been published reports that Aristide may be indicted by the United States on unspecified corruption charges.107 If the indictment occurs, Aristide supporters like Ira Kurzban say that it would be just the latest installment of an effort to keep Haiti’s most progressive—and arguably most popular—leader out of the political picture.

Kurzban has been by Aristide’s side throughout Aristide’s up-and-down political career, including escorting Aristide into exile, first to the Central African Republic and then to South Africa. It is a roller-coaster ride that Kurzban insists is being conducted largely by US officials. “Remember that Aristide is the one who approved me setting up BAI in the first place, because he understands the importance of the rule of law. That is the irony of all this, and why the US government dislikes him is still a mystery to me. As I always say, he is no Fidel!” To Kurzban, the Martelly administration—with the cooperation of US intelligence services, if not the US State Department—is headed toward a Duvalierist state of affairs, complete with a Haitian army responding to the orders of a Haitian president and the country’s donors. “As some people say, Haiti is returning to 1934, when the United States left Haiti but left behind a US-created Haitian army.”

Yet popular US discourse usually attributes Haiti’s troubles to its culture, or to some character flaw lying within the people who have suffered so much. After the earthquake, US television reporters spent more time speculating about imminent waves of looting—which never occurred—than on the remarkable solidarity of Haitians and the organized aid they pulled together before the international community ever arrived on the scene. One CNN reporter questioned whether the devastation even bothered the Haitian children she saw after the quake.108 Another CNN reporter asked a woman, “Why don’t you Haitians cry?”109 New York Times columnist David Brooks wrote a post-earthquake column entitled “The Underlying Tragedy” that blamed Haiti for having “progress-resistant cultural influences” like poor childrearing and Vodou.110 The day after the earthquake, televangelist Pat Robertson attributed the disaster to what he referred to as Haiti’s “pact to the devil.”111 The Billy and Franklin Graham NGO Samaritan’s Purse, the recipient of USAID funds for its work in Haiti, has trumpeted its work promoting Christianity and combating Vodou in Haiti, describing the Haitians’ need to “take back their country from voodoo, despair, and sin.”112

This was not a new perspective from powerful Americans. US marine brigadier general Ivan W. Miller said during the early twentieth-century occupation by the United States that the Haitians “had no conception of kindness or helping people.”113 John Russell, the high commissioner of that occupation, wrote, “The Haitian mentality only recognizes force, and appeal to reason and logic is unthinkable.”114 Writing in the Atlantic Monthly in 1993, USAID official Lawrence Harrison (whom the Times’ Brooks cited in his 2010 column) said, “I believe that culture is the only possible explanation for Haiti’s unending tragedy.”115

The notion that Haitians have themselves to blame for their misery is more subtly, but perhaps just as damningly, suggested in the work of the respected author and geographer Jared Diamond. In his 2005 book, Collapse: How Societies Choose to Fail, Diamond put forward the argument that culture (Diamond uses the terms “attitudes” and “self-defined identity”) is in part to blame for Haiti’s struggles compared to its Hispaniola neighbor the Dominican Republic.116 In an August 2012 column in the New York Times, Diamond made the comparison again: “Just as a happy marriage depends on many different factors, so do national wealth and power. That is not to deny culture’s significance. Some countries have political institutions and cultural practices—honest government, rule of law, opportunities to accumulate money—that reward hard work. Others don’t. Familiar examples are the contrasts between neighboring countries sharing similar environments but with very different institutions. (Think of South Korea versus North Korea, or Haiti versus the Dominican Republic.)”117

Diamond’s attribution of Haiti’s struggles in part to government transparency and the missing rule of law is on the mark, as was his discussion in Collapse of the effects of the outside powers’ fear of Haiti as “a Creole-speaking African society.”118 But Diamond’s reference to Haitian’s allegedly unproductive attitudes and his facile reference to “culture’s significance” feeds into a blame-the-victim conclusion. Like Diamond’s more lengthy analysis in Collapse, his column’s suggestion that the Dominican Republic and Haiti were and are on even playing fields ignores critical historical facts. Collapse never mentions the uniquely harmful effects on Haiti of France’s reparations collections, the US and international support of the Duvaliers and then the rebels who twice overthrew Aristide, and the international neoliberal and protectionist policies that continue to handcuff the Haitian people.

Haitian American anthropologist Gina Athena Ulysse calls the practice of blaming the Haitian culture for the country’s struggles the “sub-humanity” perspective: if we do not see Haitians as fully human, it is easier for Americans and the international community to accept Haitians’ suffering and to approve of heavy-handed breaches of the country’s sovereignty. “It stems from the dominant idea in popular imagination that Haitians are irrational, devil-worshipping, progress-resistant, uneducated, accursed black natives overpopulating their Godforsaken island,” Ulysse writes.119

Little wonder that Paul Farmer says in Uses of Haiti, “From the point of view of the Haitian poor, the US foreign policy towards Haiti has never been well-intentioned.”120 Or, as the Haitian proverb says, “Those who give the blows forget, those who bear the scars remember.” Randall Robinson—human rights activist, founder of the African American organization TransAfrica, and author of An Unbroken Agony: Haiti, from the Revolution to the Kidnapping of a President—is less subtle: “Shadowed by a long past of cruel experiences, contemporary Haitians have ample reason to believe that where the world’s white nations are concerned, notions of democracy and other abstract decencies weigh little against the ageless and seductive traditions of color, prejudice, and greed. The leaders of the white world simply do not accord to constitutions and laws of black countries the near-sanctity they accord to their own.”121

.   .   .

After his talk at Drexel Law, Concannon rushes a few miles across town to a conference of US human rights lawyers. In a meeting where Concannon is one of only two lawyers wearing a suit and tie, he intently listens to various comments, taking notes on a legal pad. It is a friendly crowd for IJDH, and Concannon pulls no punches when he is asked to summarize recent events in Haiti advocacy. As to the 2010 and 2011 elections, “The good news is that we were all over the local and international media, so much so that our opponents thought we had somehow rigged the internet because Google searches kept turning up our reports.” Everyone laughs and claps. “The bad news is that Haiti now has a new president [Martelly] elected by only 18 percent of the Haitian people, but with 100% of Secretary Clinton’s support. The US selected a president for Haiti who has long-standing ties to right-wing death squads.”122 Concannon also tells the group that Mario Joseph and other BAI and IJDH lawyers were making a presentation to the UN Human Rights Council in Geneva that very day, as part of the Universal Periodic Review of Haiti. Concannon says that the material provided to the council by the collaboration of thirty-seven organizations that BAI and IJDH had brought together “dwarfed” in quality and quantity all else presented, and that a link to a shorter summary of IJDH’s report had been retweeted by writers for the Economist and the Miami Herald.

Later in the conference, Concannon joins a more formal panel presentation. There, he chooses to stress that, despite the bleak present, there is hope for Haiti’s future. “There really is a fairly simple solution, and I saw it with my own eyes: democracy works in Haiti. The international community and the US just need to allow it to happen,” Concannon says. There are plenty of reasons for Americans to want Haiti to succeed, he insists. He points to how the United States has spent billions of dollars in aid to Haiti—money that can halt the perpetual cycle of disaster and rebuild only if the Haitian people are empowered. “And there is always the core concept of Christianity which is shared by other faiths and beliefs—that we have a duty to care for the least of our brothers and sisters.”

Since he moved back to the United States from Haiti in 2004, Concannon has persuaded many Americans to agree. The Drexel law students and faculty he addressed will be spending their spring break in Haiti on a fact-finding mission. They are some of the hundreds of US lawyers and law students who have had direct impact in Haiti as part of what one international lawyer calls a Concannon-created volunteer “pipeline” between Haiti and the US legal community. After the earthquake, IJDH enlisted lawyers and law students to help file the complaints with the IACHR challenging camp evictions and exposing the dangerous conditions that led to the rapes of women in the camps. Reports prepared by US volunteers have been submitted to the UN and distributed widely, often forcing the international community and Haitian government to extend additional support to those left homeless and vulnerable.

Ted Oswald has worked on these reports, spent time in Haiti, and helped start Drexel’s program while a law student, all with Concannon’s encouragement. Oswald says Concannon provides a model of US-Haitian partnership. “There’s a humility there with Brian that’s really admirable. And I’ve seen other attorneys who are interested in helping Haiti where that characteristic is lacking—there is often the sense of the American attorney being a savior,” Oswald says. “But with Brian, I think he’s seasoned enough and humble enough to know that if things are going to change, it’s going to have to be in the hands of the Haitians.”

Even other Americans with significant experience in Haiti marvel at Concannon’s commitment. Dr. Evan Lyon worked in Haiti as a teacher before joining Partners in Health, which has thousands of staff members in the country. As part of PIH, Lyon says, “I was always able to have this fairly quick connection to colleagues and getting things done.” He continues:

I was a cog in a very big machine. Brian has never had that. As I became a doctor, I had a very clear path for how I can work: I connect one-on-one with patients, in a collegial way with doctors and nurses, in a training way with residents and students. Brian has never had that. Not only is he not a Haitian, but the cultural and licensing issues means he is really not able to practice his profession there the way a foreign doctor or nurse can.

So what is most impressive about Brian is his patience and persistence and willingness to accept delayed gratification—or, more accurately, no promise of gratification at all—while pursuing a novel and uncertain path toward reforming a legal system that has never worked for the poor and powerless. And to do so for year after year. I don’t think I could do that. I don’t think I am made of that. I work hard, and I do plenty, but it takes a unique person to take on the challenge Brian accepts.

As a not-for-profit organization, IJDH is dependent on donations. One of its financial supporters is Karen Ansara of the Ansara Family Fund. Ansara has devoted much of her time to encouraging US groups to support international efforts, and is the founder of a philanthropy consortium called New England International Donors. “IJDH and BAI speak with integrity and authority about the situation in Haiti because they are on the ground in the tent camps and the slums and doing community organizing, yet at the same time advocating at an international level,” Ansara says. “The combination is just unbelievably effective. When we visited the BAI offices in Port-au-Prince and heard from one of the women who work with rape survivors—oh my God. It was incredible to hear the stories and know what she sees every day. What can be more convincing than hearing from someone who is living it?”

In an interview, Ansara heaps compliments on everything from IJDH’s website to its volunteers to its ability to squeeze every dime out of a shoestring budget. But she saves special praise for the balanced partnership between the Haiti-led and US-led wings of the effort. Before cutting any checks, Ansara studied up on IJDH, and was surprised to learn that Concannon had been a lawyer and working in Haiti at BAI before Joseph joined the effort. Since Concannon seems to be perpetually pushing Joseph into the spotlight, Ansara had just assumed Concannon was the junior partner of the two. Concannon constantly nominates Joseph for human rights awards and recognitions, and steers media inquiries toward Joseph when the language barrier allows. A human rights lawyer tells of calling to invite Concannon to an expenses-paid trip to Paris to address a rights group, and Concannon insisting that Joseph go in his stead. “Who has their ego enough in control to do that?” Ansara asks. She continues:

But I think Brian can do that because he sees the cause as more important than himself, and he has such respect for Mario—their partnership is really a beautiful thing.

And that in turn gives me such respect for Brian. Despite everything he has seen and lived and committed his life to, he never comes across as self-righteous or shrill. Somehow he maintains a sense of humor and perspective, which of course helps attract people like us to stand with him and Mario in this cause.

In his calls to action for human rights in Haiti, Concannon regularly cites a well-known Haitian proverb: Men anpil, chay pa lou—many hands make the load light. Returning to the United States from Haiti recently, I saw some of the hands Concannon would like to enlist in the cause. A large crowd, with a dozen Americans for every Haitian, waited at Toussaint L’Ouverture Airport to board a flight to Miami. Most of the Americans wore cargo pants and baseball caps, along with colorful T-shirts bearing slogans like “Healing Haiti: Northwest Christian Mission” and “Don’t Forget Haiti” in English and Creole. An American woman in her thirties speaks to a companion in the security line: “Usually in March, I go on a nice yoga retreat. But this year, I had a calling to make a difference.” She is not the only one hearing the call. The Parish Twinning Program of the Americas reports over 340 partnerships between US and Canadian Roman Catholic parishes and “twin” parishes, mostly in Haiti. As in the case of hundreds of other Christian mission programs, the groups provide short-term medical care or assist with safe water, housing, or educational projects in Haiti. The Parish Twinning Program reports that its parishes have sent over $22 million worth of aid to Haiti.123

The people of Haiti certainly need this support. Many of these mission efforts focus on remote rural areas where health care and other services are particularly scarce. And the compassion and generosity that animate these efforts is undeniable. Yet it is equally undeniable that Haiti needs a functioning government more than it does a plethora of cabined-off efforts that resemble those already being pursued by thousands of unconnected NGOs on the ground. Concannon went to the Parish Twinning Program annual conference one year, and was struck by a map of Haiti that included dots representing different projects by the twinning program members. “It was exciting to see how big the program was,” Concannon says. “It was also deeply comforting to know that in all the space covered by those dots people were getting some combination of healthcare, education, food, religious education, clean water, etc. But of course, there was lots of space that isn’t covered with a dot, where people don’t have access to those things. A systemic approach can be seen as filling in the space between the dots, to make sure that everyone’s human rights are respected.” To a casual observer of Haiti, it seems obvious that no Christian youth group is going to build a countrywide sewage treatment facility. Clearly, no team of doctors and nurses from Nebraska will create a functioning national health-care system.

But Concannon disagrees. He sees the weekly surge of concerned Americans heading to Haiti as an untapped resource for activism to address Haiti’s big-picture issues. Concannon is sometimes asked to speak to groups that have sponsored mission trips, and he takes the opportunity to both thank them for their service and urge them to think more broadly:

These are people who are following what Jesus said: “Whatsoever you do for the least of my brothers . . .” Which is wonderful. But a lot of religious groups kind of take the position of “Give to Caesar what is Caesar’s,” and they will just do their little part. But a more expansive reading of what Jesus said is that you have to address the underlying social conditions. So my challenge to them is to expand the focus from building schools and hospitals and churches. That is all good, but they are drops in the bucket. These people can use their experiences in Haiti to work on broad systemic changes, too.

Concannon says he has twice seen the evidence of the possibilities inherent in mission-oriented Americans stepping into the advocacy arena. “During the 2004 coup d’état, I was really surprised and disappointed that the media, human rights groups, and development groups failed to step up for the people of Haiti. But two sectors did respond with a real commitment: the National Lawyers Guild [a human rights lawyers group Concannon is active in] and a lot of US Catholic groups who had ‘twinning’ relationships with Haitian Catholic parishes. These American Catholics were talking to people on the ground and knew what Haitians were saying and feeling.”

One of those Catholic groups was the Indiana contingent who successfully lobbied Senator Richard Lugar to press the coup government to release Father Gérard Jean-Juste. The leader of the Indiana coalition was Joe Zelenka. Zelenka began travelling to Haiti in 1990 and founded a twinning relationship between his Indianapolis parish of St. Thomas Aquinas and a small Catholic community in Belle-Rivière, an isolated mountain village in southwest Haiti. The Indiana parish has dug wells in Belle-Rivière, built a K-12 school where it pays the teacher’s salaries and provides school lunches. It has created clean water programs and sent more than a dozen medical missions to the community.124 Zelenka has served as president of the Parish Twinning Program board and helped raise funds to build Visitation Hospital in Petite-Rivière-de-Nippes.

But Zelenka agrees with Concannon’s argument that the relationships between US and Haitian faith communities present an opportunity, and an obligation, to do more:

Obviously, I think that what the Parish Twinning Program and Visitation Hospital are doing is incredibly important. But will it bring the kind of justice Haiti needs? No. It’s just a start. We can send our own money and we can send supplies to our friends in Haiti, but there are still so many people who are homeless or hungry due to underlying issues.

We need to educate ourselves about how the well-being of Haitians continues to be threatened by the US and the rest of the international community, and we need to raise our voices more and more to bring to Haiti the kind of justice they pray for. When folks did just that on behalf of Gerry Jean-Juste, we learned that elected officials like Senator Lugar will listen to us, because we do know a lot about Haiti and the problems there. Americans who go to Haiti care passionately about the people there, and we could have a real impact by bringing the voice of the Haitian people to decision-makers here in the US.

Concannon admits to occasional frustration that even his colleagues in the legal profession often do not envision how they can be a part of the solution in Haiti. Shortly after the earthquake, a group from a Washington, DC-area law school raised an impressive sum of $30,000 to assist Haiti. They decided to give the money to the Red Cross instead of directing it to human rights advocacy. “That would have paid for two years of a Haitian lawyer’s salary,” Concannon says ruefully. But many other US lawyers and law students have been generous with both time and treasure, and a few have thrown themselves full time into the cause.

One of those lawyers is Meena Jagannath. Jagannath was born in New York City and raised in New Jersey as the younger child of parents who had emigrated from India. Her parents and relatives spoke the southern Indian language of Telugu in the family home, and it became the second of seven languages Jagannath would learn over the years. During one college summer break, Jagannath returned to her parents’ home state of Andhra Pradesh to work at a rural development organization, teaching English and researching women’s microcredit groups. There, she developed her budding passion for human rights advocacy, nurtured by her parents’ examples of how lives can change when poor people are empowered.

“I knew that growing up in the US, I was very distant from the actual reality of life in underdeveloped countries, but until I spent that summer in India, I did not fully appreciate how much of an accomplishment it was for my parents, and my mother in particular, to come from a highly rural, kind of parochial setting to achieve all their success in the US,” she says. Jagannath’s father is a retired professional mechanical engineer and her mother worked on Wall Street for many years. “They were of rather modest means growing up, and it was amazing that they were able to get their educations and come to the US—especially my mother, who was one of the first women in her village to go to college.”

Inspired by her parents’ examples, Jagannath volunteered for a variety of international human rights projects while earning her undergraduate degree at Tufts and her master’s at Columbia. One of those experiences was in Guatemala, working with Mayan community members who were testifying as witnesses in a genocide trial after their communities were targeted by the country’s dictators in the 1980s during the Guatemalan civil war. “The Mayans still don’t have much of a voice in Guatemala’s politics, but this experience taught me how the law could be used to create a platform for greater political participation for this very marginalized population,” Jagannath says. “At the same time, I was excited to discover that I could have a role in the process by being in solidarity with poor persons asserting their rights.” Like many advocates, Jagannath stresses the value of human rights campaigns and litigation building off the platform of constitutions, treaties, and statutes. Such campaigns allow long-oppressed people to demand their rights, as opposed to requesting charity or mercy. “Ideally, the law can arm these people with the language they need to assert their own place in the political dialogue and argue for real social change,” she says.

Jagannath had just graduated from the University of Washington law school when she heard a presentation by US lawyers who had returned from a fact-finding mission in Haiti. The lawyers described the campaign to stop the epidemic of sexual violence committed against Haitian women in the post-earthquake IDP camps. As it happens, Jagannath had recently picked up a copy of Mountains beyond Mountains, and was in the middle of reading Pulitzer Prize–winning author Tracy Kidder’s 2003 profile of Paul Farmer’s work in Haiti. “It was like an ‘Aha’ moment, where it became clear to me that Haiti was where I should be,” she says now. Jagannath contacted Brian Concannon to volunteer her services to BAI. Soon, she was raising money from family and friends to finance her stay in Haiti, studying to make Haitian Creole her seventh language, and heading to the BAI offices in Port-au-Prince.

There, Jagannath found clear limits on what a young American lawyer can accomplish in a country that is not her own. “I am very aware of the fact that I will not live the consequences of my work, and that it’s the Haitian people who will,” she says. “So I need to be careful about what my presence is doing in their country. One of the attractive things about BAI is that this is a place where “helping” does not mean you substitute your judgment or your opinions for Haitians.’ Instead, you reinforce local capacity and leave it to the folks here in Haiti to do the important work.” That philosophy is sometimes easier said than followed, Jagannath learned. As part of the BAI women’s rights advocacy team, Jagannath worked with a Haitian colleague to develop a network of women’s grassroots groups advocating for better police and prosecution responses to rape. Eventually, Jagannath realized that both her colleague and some network members were beginning to defer to Jagannath as the leader of the group. “So I decided to take a significant step back and now I am trying to play more of a consultative role,” she says. “[My Haitian colleague] is established as the leader now, and that is working much better for everyone.”

But Jagannath has also found that US partners on the ground in Haiti can be extremely valuable in providing local advocates and their communities with access to international legal forums and media. From her eyewitness vantage point in Port-au-Prince, Jagannath has drafted reports and contributed to international legal petitions, published several articles in US law journals outlining the human rights challenges in Haiti, and delivered presentations—both live and by Skype from BAI’s offices—to audiences in the United States. She says she is privileged to witness the progress in police and court responses to rape victims and her Haitian women colleagues’ growing confidence in their ability to make changes in their communities.

Like most BAI and IJDH attorneys who are not from Haiti, Jagannath will return to the United States after a year or two in Port-au-Prince, deliberately leaving the long-term ground-level leadership to Haitians. She says she will continue her human rights career in the US, and take with her the insights gained from working in solidarity with Haitians in their home community. Just as importantly, she will leave with many of her Haitian colleagues and clients a different vision of how Americans can be involved in Haiti. Jagannath would almost certainly reject the term “ambassador,” but she and other American lawyers filling similar roles with BAI and IJDH represent the United States in a way that carries significant promise for Haiti-US relations. She says:

People in Haiti do ask, “How is it that you come from a country that has dominated our political situation, and yet you don’t have the same view?”

I think that part of our presence here is about letting the people of Haiti know that there are folks in the US who are in solidarity with their struggle, and that we want to help give voice to those who are working to make changes here. There is a lot of criticism to be made about the way the US engages in Haiti, but there are also Americans who are allies with the folks struggling here.

When I compare the experiences that I’ve had in India and Guatemala and Haiti and all of these places, what strikes me the most is that, empirically, the effects of poverty are similar in all of these settings. The food or the clothes or the language might be different, but people relate to each other in much the same way. I think the struggles of the poor are universal. So it seems to me that it’s important to remember that, before we are Americans or Haitians or Indians or whatever we are, we are humans.
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Creating Victory for the People

After the visit to Camp Django I described in the opening pages of this book, the group of visiting US lawyers I was with returned to the offices of BAI. By that time, late afternoon was turning into early evening. It was growing dark under the unlit rear shelter where the press conference had taken place earlier that day. We gathered in a circle of folding chairs, along with Mario Joseph and several finissants—recent Haitian law school graduates serving an apprenticeship at BAI.

Joseph invited the young finissants to introduce themselves to the visitors. In softspoken Creole, they shared stories of struggle that mirrored Haiti’s recent history. Michel was illegally arrested and held for nine days in prison. Natasha witnessed both her father and brother being shot in the aftermath of the 2004 coup that forced out Jean-Bertrand Aristide. Her family tried in vain to convince the government to pursue justice against the killers. Later, the home of Natasha’s family was destroyed in the earthquake. She was living in an IDP camp when she met a BAI attorney and found the opportunity to begin a career advocating for housing rights. Josue tells the group that he left law school to study theology because he did not believe the law could be used to work for justice in Haiti. After he learned about Mario Joseph and BAI, he decided to return to his legal training.

Joseph listens to the stories, and reminds the group that these young Haitian lawyers embody more than the country’s problems of poverty and lawlessness. They also represent the opportunity to reclaim the proud legacy of Haiti breaking the chains of enslavement over two hundred years ago. “Haiti is the mother of liberty,” Joseph says. “I hope we are now building a new generation of Haitians committed to human rights. Just as we have built a small island of justice here [at BAI] in an ocean of corruption, these attorneys can work together to build an archipelago of justice on this continent.”

Their challenge is a considerable one, especially since Haiti’s future is inextricably tied to the international community. On one hand, there is a near-global consensus that all humans are entitled to the basic rights BAI and IJDH fight for. Yet thousands of Haitians die of the treatable and preventable disease of cholera, Jean-Claude DuValier walks the streets of Port-au-Prince as a free man, scores of Haitian women were raped with little official response, and millions go without adequate food, water, and shelter. Which leaves the task for Mario Joseph and Brian Concannon to somehow connect the world community’s abstract empathy for suffering Haitians into direct and effective action on behalf of their clients and colleagues.

In support of the argument that we all must accept responsibility for alleviating global poverty, the philosopher Peter Singer propounds a famous hypothetical. He asks each member of his audience to imagine a scene where she is wearing her best clothes while walking to an appointment. She passes by a shallow pond where a small child appears to be drowning. It would be very easy to wade into the water and pull the child to safety, although the act would likely soil the rescuer’s clothes and make her late for her appointment. Does the passer-by have an obligation to save the child?

Of course, says the audience. Well, Singer replies, don’t we have the same obligation to respond to the needs of a struggling child in a foreign land? That child’s death from hunger or disease can be prevented by a small donation to a relief effort, he reminds the audience. For most of us, that lifesaving donation poses a similarly minimal inconvenience, such as skipping a movie or dinner out.1

Singer concedes that this is a difficult concept for most of us to grasp. Possessing the capacity to save a person halfway across the globe is a very new phenomenon in human history. Before recent advances in transportation and communication, it was usually impossible to get timely information about suffering outside of our immediate surroundings, much less act to provide fast relief. “‘Charity begins at home’ made sense, because it was only ‘at home’—or at least in your town—that you could be confident that your charity would make any difference,” Singer writes.2 But times have changed. Psychologist Steven Pinker, in his 2011 book, The Better Angels of Our Nature: Why Violence Has Declined, says that cultural and material development has increased human capacity for sympathy.3 In her 2007 book, Inventing Human Rights, Lynn Hunt argues that the similarly modern notion of universal human rights is a triumph of empathy spreading beyond our immediate clan to others who exist in different social and geographical spheres.4

Thanks to several decades of research, we know a bit about how such empathy works. Historians and social scientists have attempted to discover why the majority of ordinary persons, like citizens and soldiers in Nazi Germany, stand by during atrocities while a handful of others are willing to take risks to defy orders and even affirmatively save lives. It turns out that for the minority taking action, the shared characteristic was not some ethical quality or personality trait. The key variable was their personal exposure to injustice.5

A study of German soldiers who committed brutal acts in World War II found incidents of soldiers refusing to kill targeted Jews. The resistance occurred when individual victims were observed personally, but virtually no resistance was registered by soldiers herding thousands onto trains for slaughter that would occur out of the soldiers’ sight.6 Psychologist Stanley Milgram’s famous experiments in the 1960s at Yale University showed that study subjects who could see the victim of their actions were far less likely to administer what they believed to be withering electric shocks.7 Three decades later, similar results were obtained by psychologist Joshua Greene, who asked study subjects if they would be willing to divert a trolley on track to kill five people if the diversion would mean that one person would die. Most were willing to take this action. But most of Greene’s study subjects also expressed resistance to the notion of pushing a single large man onto the track, again killing one to save five. Proximity to suffering matters, because it spurs feelings of personal responsibility for the other human’s well-being.8

Joseph and Concannon cite this power of witness in their efforts to encourage delegations, especially lawyers and law students, to travel from the United States to Haiti. While still a law student, Ted Oswald helped organize a still-recurring annual visit to Haiti by Drexel University School of Law students and faculty. He admits to questioning whether his efforts, like those of the many mission-themed visitors to Haiti, represented a wise use of resources. “For the cost of one of our [delegation] trips, you could fund basically a Haitian staff attorney for a year. So you have to look at your goals and motives with some sobriety,” Oswald says. “But I’m a fan of these trips, because they radically changed my life and my sense of calling, in that I now want to be a lawyer working for the people of Haiti. I hope the visits have inspired what I would call an integrated life, where your values are matching up with the hardships that you are seeing your Haitian brothers and sisters dealing with.”

In essence, Oswald and others return from Haiti with what some may refer to as “a guilty conscience,” which ideally can spur them to action. Concannon rejects the notion of guilt being a part of IJDH’s recruiting and fundraising process, saying that he and Joseph hope that visits to Haiti provide “a meaningful opportunity [for non-Haitians] to participate, using their privilege, in work that they believe in.” But psychologist Robert Lifton, who studied Vietnam War veterans, says that first-hand exposure to suffering can trigger something more obligatory. Lifton identifies that response as the “anxiety of responsibility”—an anxiety that can lead to agitation for change by persons who witness injustice.9 It is this kind of productive guilt that Singer says should be the comparatively wealthy’s default response to global suffering.

For those who never set foot in Haiti, Joseph and Concannon often focus their messages around single clients, even though their organizations’ efforts are concentrated on achieving systemic change. A recent IJDH appeal for support on the costs of litigating the cholera claims highlights the story of Nadine, whose father died from cholera. Nadine had to take out loans to retrieve her father’s body from a mass grave to provide a proper burial, and Nadine still struggles to repay the debt. Again, social science research supports this strategy. Telling individual stories of suffering and injustice has proven to be the most effective method of inspiring expressions of empathy and acts of support.

For example, Paul Slovic, a psychologist at the University of Oregon, along with colleagues David Vastfjall and Ellen Peters, asked study participants to donate money in response to various appeals to assist in alleviating starvation. When presented with the single case of a seven-year-old girl named Rokia, participants gave more money than they did when presented with statistics portraying the widespread food crisis. Remarkably, the presentation with Rokia alone also out-yielded a presentation with Rokia’s same story buttressed by statistical evidence of the breadth of the suffering. A presentation that added a single other child’s story to Rokia’s also reduced the amount donated.10 Other studies have shown similar results in favor of the one-on-one connection.11

In a paper that derives its title from a statement widely (although apparently erroneously) attributed to Mother Teresa—“If I look at the mass, I will never act. If I look at the one, I will”—Slovic calls the process “psychophysical numbing.”12 He states, “The behavioral theories and data confirm what keen observers of human behavior have long known. Numerical representations of human lives do not necessarily convey the importance of those lives. All too often the numbers represent dry statistics, ‘human beings with the tears dried off,’ that lack feeling and fail to motivate action.”13 Later, he states, “When it comes to eliciting compassion, the identified individual victim, with a face and a name, has no peer.”14

To Slovic, this phenomenon is a predictable result of the evolutionary necessity for individuals to focus on protecting their immediate family from the many dangers of primitive life. Yet we are certainly not hardwired to be selfish. Even the legendary economist Adam Smith, who saw such power in the “invisible hand” of self-interest, argued in his book The Theory of Moral Sentiments that compassion is as much a part of our nature as egocentricity.15 But in a global society, there are inevitable limits to our compassion, as essayist Barbara Kingsolver writes:

Confronted with the knowledge of dozens of apparently random disasters every day, what can a human heart do but slam its doors? No mortal can grieve that much. We didn’t evolve to cope with tragedy on global scale. Our defense is to pretend there’s no thread of event that connects us, and that those lives are somehow not precious and real like our own. It’s a practical strategy, to some ends, but the loss of empathy is also the loss of humanity, and that’s no small tradeoff.16

The charge for human rights activists, then, is to disturb this self-protecting detachment by visibly connecting the thread from suffering persons to those who can help: hence, the cholera appeal that invokes the plight of Nadine or the press conference that highlights the story of a pregnant woman injured during a camp eviction. As social movement studies have shown, if activists want to move observers from the balcony to the barricades, they have to “frame” injustice around the particular plight of an aggrieved victim.17

.   .   .

Haitians see a huge gap between the law on paper, with its promises of justice contained in the Constitution and statutes and international agreements, and the absence of enforceable rights in their daily lives. In confronting this discrepancy, they are not alone. In 2008, the Commission on Legal Empowerment of the Poor, cochaired by economist Hernando de Soto and former US secretary of state Madeleine K. Albright, estimated that four billion people worldwide live outside the protection of the rule of law. That number represents a majority of the world’s population—people who have no recourse when they are victimized by assault, have their land or belongings stolen, or are blocked by corrupt officials from accessing the basic necessities of life. For most people on the planet, the shining promise of the Universal Declaration of Human Rights of 1948, and the many international agreements and domestic laws created in its wake, has never been fulfilled. A recent study showed that member states fully complied with orders issued by the Inter-American Court of Human Rights only 5 percent of the time.18 As Lynn Hunt writes in Inventing Human Rights, “The human rights revolution is by definition ongoing.”19

Gary Haugen, president of the International Justice Mission, and Victor Boutros, a civil rights prosecutor in the US Department of Justice, are among those calling for the human rights movement to shift its attention from creating treaties and laws to enforcing them:

Suppose that scientists had worked feverishly for two generations to develop and fill warehouses with miracle vaccines that hundreds of millions of vulnerable people desperately needed—but could not access. . . . Similarly, after 60 years of developing and refining human rights law, few of the gains are reaching the people who need them most.

. . . The time has come to move human rights from wholesale to retail—to take the human rights promises stored in the warehouses of national law and deliver them to the poor standing in line for justice.20

As academics, development experts, and lawyers before them have concluded, Haugen and Boutros acknowledge that enforceable human rights will occur only when “political will” exists. Certainly, there is no surefire recipe for instantly creating political will. Henry David Thoreau wrote: “Revolutions are never sudden. Not one man, nor many men, in a few years or generations, suffice to regulate events and dispose mankind for the revolutionary moment.”21

Modern analysts of social movements would agree with Thoreau, but they would also add that there is a tipping point on the question of political will—a time and place and event when energy pent up across generations bursts forth to create lasting reform. Joseph and Concannon and a growing number of supporters believe that the tipping point for Haiti can be the grassroots/transnational movement pushing forward the Haitian cholera claims. The cholera claims could force the world’s most influential organization, the UN, to embrace the rule of law in deed as well as in name, and to recognize the poorest of Haitians as individuals with enforceable rights. If successful, the claims could push Haiti toward recovery from all its many natural and unnatural disasters.

Of course, there are skeptics, inside and outside Haiti, as even the cholera victims have discovered. In the summer of 2012, I accompany BAI lawyer Bazelais Thévenot on a drive several kilometers north of the town of St. Marc. As we drive into the countryside toward the Artibonite River, emerald green rice fields surround the road. A rainbow arches over the mountains to the east. The heat had been punishing all day, but as we approach the village of Bocozelle, the temperature starts to cool. Several healthy-looking cows graze on the edges of the fields and a few young people bend over to pull up rice shoots. So much of Haiti is dusty and dry, but these fields are flooded by cool, clear water flowing from a complex series of canals that originate in the Artibonite. The irony, of course, is that this life-giving water turned deadly overnight in October 2010.

We stop at the home of Jacqueline Olonville. A fifty-two-year-old mother of eight, Olonville sells plantains (bananas) and cold drinks out of a battered blue cooler set up by the road that runs through Bocozelle. Olonville was among those who fell ill after drinking from the neighborhood pump that drew from the Artibonite. Her affliction followed cholera’s frightening, filthy pattern—severe stomach pain followed by uncontrollable diarrhea and vomiting—but she reached the hospital in time. I ask her if she knew any of those in her community who did not survive the kolera, and she nods vigorously. “Wi. Anpil!” (Yes. Many.) Especially children and old people, she says.

When Olonville heard that the UN was likely responsible for the devastation all around her, she felt an obligation to take action. She told Thévenot to add her name to the claims filed by BAI. She traveled to the demonstrations against MINUSTAH not only in nearby St. Marc, but also in faraway Mirebalais. Olonville even agreed to speak at the demonstrations on behalf of other victims. “MINUSTAH came here and killed our families and God’s children, so I want them to leave and give us back our country,” she told the crowd.

Olonville has never taken a stand like this before. She confesses to having doubts about whether she is doing the right thing. As she stands on her porch, she gestures toward the homes of her neighbors, many of whom have mocked her efforts. The neighbors are angry at the UN and frightened of kolera, too, she says, but they cite Haiti’s long history of impunity for the powerful. “They say this is a lost cause, and we are wasting our time,” Olonville says. “But we are hoping this is not all for nothing and something can come from all this.” What would that “something” be, I ask. “Jistis ak reparasyon!” she replies—justice and reparation.22

The cholera claims face such significant barriers, and also carry so much potential, in part because of the sheer scope of the harm caused. When a reckless act triggers an epidemic that sickens a half-million people and kills more than twice as many people as the 9/11 attacks, proper reparasyon is not going to be cheap. Few human rights claims can match the financial magnitude of the requested remedy, likely to total over $30 billion. Historically, the closest analogs have been the claims against Swiss banks for retaining and concealing assets of Holocaust victims and profiting from slave labor (a $1.25 billion payout), the $470 million that Union Carbide was ordered to pay to victims of the 1984 leak of poisonous gas from the Bhopal, India pesticide plant, and claims for reparation for African American slavery (which have met with little legal success to date).23

One oft-mentioned potential remedy, the UN assuming the responsibility for creating the desperately needed water and sewage system in Haiti, is remarkably broad. But it also is well tailored to address the problems that led to the tragic epidemic. “Cholera is really a 19th century problem. It’s not a modern medical problem,” says Dr. Evan Lyon of Partners in Health. Lyon, who has worked in Haiti since 1996, provides one of the most eloquent voices calling for a systemic response to the epidemic. “Medicine can save lives, but to stop the epidemic, there needs to be better infrastructure and better capacity to provide safe clean water to people, and, of course, sanitation.”24

The cost for building such a system in Haiti is estimated to be about $800 million.25 It is a huge sum, but it is also not far from the amount the UN spends each year on peacekeeping in Haiti. “I’m not a soldier or a politician,” Lyon says. “But without the need for military in Haiti, it seems to me the UN could and should instead invest that money into water systems and get right at the root of the problem.”26

For advocates, there is a clear benefit to framing the ideal cholera remedy as a fix for the problem that made the UN’s negligence so deadly in impact. “The demand that the UN pay for the [water and sewage] infrastructure is a masterstroke,” the Haiti Support Group reported in its April 2012 newsletter. “Turning the spotlight on what the UN itself claims, in seeking to deflect blame, is the real cause of the epidemic: lack of access to clean water and the most basic sanitation.”27

Those water and sanitation problems caused real harm to Haitians well before the cholera outbreak. Haiti has no municipal sewage system and most people live without access to any kind of treated water. A 2002 survey of 147 countries across the world for a Water Poverty Index ranked Haiti dead last.28 A 2007 study of the water supply in the northern Haiti city of Port-de-Paix showed that most of the water samples taken across the city were bacterially contaminated. Families were living on a fraction of the water suggested for good health, yet still spent 12 percent of their income on water.29 (By comparison, most US households pay less than 1 percent of income for water and sewage services.) Unsurprisingly, waterborne diseases take the lives of thousands of Haitian children each year. “If we could, as a world community, invest in water and sanitation [in Haiti], we could change the primary dynamic of this epidemic,” Lyon says in Fight the Outbreak. “There would be side benefits for generations, literally.” IJDH estimates that a clean water and sanitation infrastructure would save forty thousand lives in the first decade of its operation.

One of the supporters of the cholera claim is Ruth Wedgwood, a professor of international law and diplomacy at the Paul H. Nitze School of Advanced International Studies at Johns Hopkins. She was formerly a US member of the UN Human Rights Committee, and is still a member of the US State Department’s Advisory Committee on International Law. Wedgwood is a firmly entrenched member of the foreign policy establishment, but she does not see the cholera claims as radical:

I am pretty conservative—even politically incorrect on a number of issues. I am no bleeding heart. But this situation scandalizes me. The major problem is that the claims are for so much money, which is what is causing the UN’s paralysis. But what is really needed going forward in Haiti is a new water system, and building that is clearly the right thing to do. If the UN says they don’t have the money, that is wrong: they spend $800 million a year in Haiti on peacekeeping. They can reprogram part of it to build a clean water system and pay for prophylaxis supplies to carry the country over while you build the water system.

Wedgwood references the recent mea culpas issued by the UN in the wake of its failure to prevent killings in Rwanda in 1994 and Srebenica in Bosnia and Herzegovina in 1995. “The UN always writes these great reports after the fact, saying we’ll do it better next time. It is next time now. All the lamentations from Srebenica, from Rwanda, don’t mean anything if there is a new situation with similar mortality that can be fixed.”

Another law professor and international human rights expert, NYU Law’s Margaret Satterthwaite, agrees with Wedgwood. “Human rights are only going to be successful to the extent that powerful actors themselves recognize them, so it is absolutely necessary that you have to have this institutional acknowledgment,” says Satterthwaite, who serves as a consultant to the UN special rapporteur on the human rights to water and sanitation. She continues:

I really think this case presents a historic moment where the human rights movement has to decide if we are going to hold ourselves to account on the same principles we are applying all over the world.

Human rights law is asking states to limit themselves, it is asking the UN to limit itself, it is asking corporations to limit themselves. If you want to see some kind of moral leadership, it has to come from the UN. If you have an institution like the UN saying we accept responsibility, we accept that we should be held to the same standards that we ask states to hold themselves to, I think that will be very, very strong precedent. Accountability—acknowledging our mistakes and making it right—is the cornerstone of human rights.

I first spoke with Satterthwaite and Wedgwood in mid-2012, shortly after Wedgwood participated in a Capitol Hill briefing on cholera in Haiti, this one featuring a screening of Baseball in the Time of Cholera. “Congress has a role to play here,” she said. “The US pays over 25 percent of the UN peacekeeping expenses, and some of the changes we wanted to see in the UN have come about in direct connection to the timing and amount of dues we provide. Or we could give the UN supplementary funding to help with this purpose, which I would support.” Wedgwood was encouraged by a recent letter signed by 104 members of Congress urging the UN to take responsibility and action to halt the damage from cholera in Haiti. She thinks the documentary, the media outreach, and the public forums on the crisis are the path to success. “It is like the old LBJ advice [to civil rights activists]: ‘If you want the Voting Rights Act, you better make me do it.’ You have to create your own political weather.”

By December 2012, the congressional petition and the screenings of Baseball in the Time of Cholera had been joined by an online petition launched by filmmaker Oliver Stone, demanding UN accountability for cholera in Haiti and garnering twenty-five thousand signatures in its first month.30 That same month, UN secretary-general Ban Ki-moon restated the outlines of the $2.2 billion initiative to address the cholera epidemic in Haiti. The plan included a variety of measures, most notably the building of desperately-needed water and sanitation infrastructure that cholera victims and their advocates had been calling for. The UN and the international community initially committed to pay only a fraction of the estimated cost of the program.31 (When asked at the launch who should fund the plan, Médecins Sans Frontières communication officer Yann Libessart was direct: “The people who are responsible for the introduction of the disease into the country.”)32

Ban and other UN officials still steered away from accepting blame for the cholera epidemic, much less compensating its victims. But the December 2012 announcement did suggest that the UN was feeling the pressure of a full-blown global human rights campaign. Further evidence of the campaign’s impact was provided shortly before the cholera class action lawsuit was filed in October of 2013. Navanethem Pillay, the UN high commissioner for human rights, spoke at the same ceremony in Geneva where Mario Joseph was recognized as a finalist for the Martin Ennals Award for Human Rights Defenders. Joseph had used his remarks to issue a strong call for human rights advocates to push the UN to accept responsibility for the suffering cholera has caused in Haiti. Apparently in response to Joseph’s speech, Pillay departed from her own prepared remarks to say, “I have used my voice both inside the United Nations and outside to call for the right—for an investigation by the United Nations, by the country concerned, and I still stand by the call that victims of—of those who suffered as a result of that cholera be provided with compensation.”33 It was the first instance of a UN official admitting the need for compensation for Haitian cholera victims, and within hours, news reports about Pillay’s statement were crossing the globe. After the lawsuit was filed a few days later, Stephen Lewis, former deputy executive director of UNICEF and Canadian ambassador to the UN, told an interviewer he supported the lawsuit. “I do,” Lewis said. “I think it is unequivocal, the responsibility of the United Nations for the cholera outbreak.”34 The UN continued to resist the demands in court, but advocates for cholera victims were heartened by these responses. As the Creole proverb says, Piti zwazo fè nich li—little by little, the bird builds her nest.

.   .   .

On a July weekday in 2012, as an unrelenting sun beats down on the streets of downtown Port-au-Prince, sweat pours off three dozen men and a handful of women who sing, dance, and wave homemade signs as they block the entrance to the government social affairs ministry.

This is the latest in a series of demonstrations by the grassroots organization MOLEGHAF (Movement for Liberty and Equality by Haitians for Fraternity), calling on the government to create jobs and increase social support. Some of the signs read, MOLEGHAF Di Fók Nou Travay—MOLEGHAF Says We Must Have Work. Most of the protest songs are directed to Haiti’s president, Michel Martelly: “Martelly has left us behind!” a young man shouts through a megaphone. Another demonstrator tries to walk through the gates of the ministry, holding an empty bowl and spoon and miming the need to have something to eat.

A police truck filled with five rifle-toting members of the Haitian National Police tries to pass directly through the group. The protesters stop and surround the truck, banging pots and pans within inches of the pointed rifles. It is a tense moment, all the more so because MOLEGHAF members know well the risk they are taking.

It was at a similar demonstration a few weeks ago when Haitian police arrested one of the group’s leaders, longtime activist David Oxygene. Days later, four more MOLEGHAF members were arrested in their homes. Two others were arrested at a subsequent protest. Although the charges against the activists were vague, Oxygene remained incarcerated in the National Penitentiary for several weeks. He was transferred to a section of the prison called “Titanic,” notorious for its hard-core inmate population and lack of beds and toilet facilities. His court appearances were cancelled.

Until recently, Haiti’s inglorious history of its country’s leaders imprisoning their political opponents had seemed to be receding into the past. Martelly’s predecessor, René Préval, was widely criticized for his administration’s response to the January 12, 2010, earthquake, but Préval was also credited with ending politically motivated violence and arrests. Since taking office in 2011, though, Martelly has showed signs of being intolerant of dissent and eager to consolidate power. Martelly has threatened to use force against those who spoke ill of the country, including the press, and members of his staff had roughed up some journalists and destroyed some of their equipment.35 As of January 2014, Martelly has refused to hold elections to replace the one-third of Haitian senators whose terms have expired, and the president has personally selected 129 of Haiti’s 140 mayors. When UN human rights monitor Michel Forst resigned his post in March 2013, he published an open letter and delivered a speech to the UN Human Rights Council, expressing his disappointment over the Martelly government’s record of arbitrary and illegal arrests, interference in the justice system, and threats of critical journalists. “I cannot hide from you my concern and my disappointment in the face of how the situation has developed in the fields of the state of law and human rights,” Forst said.36 Bloomberg News echoed those concerns in April 2013 in an editorial: “The drift is toward authoritarianism, of which Haiti has already suffered plenty.”37

Later in the year, more disturbing events occurred. A Haitian lawyer who had filed a corruption charge against members of President Martelly’s family was arrested by government authorities, reportedly for refusing to allow police to search his car.38 Another lawyer, who was representing the family of a young man who died in police custody, was served with a criminal summons after being threatened by men who came to his office and said, “The people before you were strong and they are now dead. If you don’t stop what you are doing, you will have the same.”39 In July 2013, the fifty-eight-year-old judge who was investigating the corruption charges against the Martelly family died suddenly under mysterious circumstances, prompting BAI and IJDH and other advocates to demand an investigation into the judge’s death.40

Perhaps most worrisome for Haitians looking to put their country’s legacy of political repression behind them is Martelly’s open embrace of former dictator Jean-Claude Duvalier. (See Chapter 2.) Martelly recruited Duvalier’s son and former Duvalier officials to join his administration, and Martelly has argued that Duvalier should receive amnesty for decades of human rights violations, including arresting, torturing, and killing political opponents in the notorious three-prison “Triangle of Death.” The comparison is not lost on Mario Joseph, who serves as David Oxygene’s attorney. “Oxygene is simply a political prisoner,” Joseph said at after Oxygene’s arrest. “This is how Duvalier started, too.”

Back at the demonstration, the MOLEGHAF members grudgingly allow the police truck to pass. For today, the rifles remain quiet, and no arrests are made. But the activists say that they will not be silenced. Some of their signs include calls for freedom for Oxygene and their other colleagues. The oldest demonstrator is Descuill St. Cyr. “What am I doing here, a fifty-eight-year-old man standing in the road?” he asks. “But I have not had work since 2008, and Martelly needs to be aware of the problems of the poor.”

The demonstrators prepare to put away their signs and noisemakers for the day, but close with one last song in Creole. “Martelly, we are asking for work, we are asking for food, and you give us prison,” they sing.

Two months later, Mario Joseph finally secures Oxygene’s release from prison. The weekly demonstrations continued.

.   .   .

The film Baseball in the Time of Cholera, discussed in Chapter 1, was directed by David Darg and Bryn Mooser, who worked in collaboration with Joseph and Concannon, especially in the film’s release and promotion. The film represents a best-practices model of persuasion, using the tragic story of Joseph Alvyns’s family to illustrate the impact of a countrywide epidemic. As of January 2014, the UN was still denying responsibility for the cholera outbreak, and the case is likely headed for years of litigation. Baseball in the Time of Cholera was being shown at film festivals and on college campuses across the country, often accompanied by Concannon or other IJDH representatives issuing calls to action. Joseph Alvyns’s family is one of the BAI and IJDH’s clients in the cholera case against the UN, and the film closes with Mario Joseph delivering a stirring speech.41 Joseph is much more comfortable speaking in Creole or French than in English, but his words in the film were in English, and they were strong and clear:

We will fight for the rights of poor people; fight to change this unjust system.

I am not afraid. We say in Haiti, Viktwa se pou pep la—the victory is for the people. We believe in that.

All the time, the people of Haiti have the victory. We got the victory in 1803 against the big Napoleonic army from France. We defeated a lot of dictatorships like Duvalier.

I think the victory is on our side, but we need to keep going and make the struggle and make the fight.

I’m really confident we’ll win this process, not only for Haiti but for the other poor countries.

It is a fight of the world.
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